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Bureau of Customs and 
Border Protection 


Corrections 


This section of the FEDERAL REGISTER contains editorial correc- 
tions of previously published Presidential, Rule, Proposed Rule, and 
Notice documents. These corrections are prepared by the Office of 
the Federal Register. Agency prepared corrections are issued as 
signed documents and appear in the appropriate document catego- 
ries elsewhere in the issue. 





Undertakings of the Department of Homeland Security Bu- 
reau of Customs and Border Protection Regarding the Han- 
dling of Passenger Name Record Data 


Correction 

In notice document 04—15642 beginning on page 41543 in the is- 
sue of Friday, July 9, 2004, make the following correction: 

On page 41546, in the third column, under footnote 11, the fifth 
line should read “manner that complies with relevant laws (see foot- 
note 13). The determinations of the Chief Privacy Officer shall be 


binding on the Department and may not be overturned on political 
grounds.” 


[FR Doc. C4—15642 Filed 7-22-04; 8:45 am] 
BILLING CODE 1505-01-D 


CBP Decisions 
[CBP Dec. 04-23] 


DUTY-FREE TREATMENT OF ARTICLES IMPORTED IN 
CONNECTION WITH THE 2004 FINA WORLD 
CHAMPIONSHIPS 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


ACTION: Notice of designation of international athletic event for 
purposes of preferential tariff provision. 
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SUMMARY: This notice advises the public of the designation of the 
2004 Federation Internationale de Natation (FINA) World Champi- 
onships, an international swimming competition, as a qualifying in- 
ternational athletic event under subheading 9817.60.00, Harmo- 
nized Tariff Schedule of the United States (HTSUS). 


EFFECTIVE DATE: July 28, 2004. 


FOR FURTHER INFORMATION CONTACT: Kristen K. Ver 
Steeg, Office of Regulations and Rulings (202—572-8810). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


Section 1456 of the Tariff Suspension and Trade Act of 2000 (the 
Act) (P.L. 106-476, 114 Stat. 2101) promulgated the duty-free treat- 
ment provided under subheading 9817.60.00, HTSUS, for certain ar- 
ticles brought into the United States for certain international ath- 
letic events. Subheading 9817.60.00, HTSUS, which implements 
section 1456(a) of the Act, states: 


Any of the following articles not intended for sale or distribu- 
tion to the public: personal effects of aliens who are partici- 
pants in, officials of, or accredited members of delegations to, 


an international athletic event held in the United States, such 
as the Olympics and Paralympics, the Goodwill Games, the 
Special Olympics World Games, the World Cup Soccer Games, 
or any similar international athletic event as the Secretary of 
the Treasury may determine, and of persons who are immedi- 
ate family members of or servants to any of the foregoing per- 
sons; equipment and materials imported in connection with any 
such foregoing event by or on behalf of the foregoing persons or 
the organizing committee of such an event, articles to be used 
in exhibitions depicting the culture of a country participating in 
such an event; and, if consistent with the foregoing, such other 
articles as the Secretary of the Treasury may allow. 


Section 1456(b) of the Act, provides that such articles are free of 
duty, taxes, and fees, but are subject to routine inspections. The au- 
thority in section 1456 has been delegated to the Commissioner of 
Customs and Border Protection. See Homeland Security Act of 2002 
(Public Law 107-296), Treasury Department Order No. 100-16, 
DHS Delegation Number 7010.1. 

The 2004 World Swimming Championships will be held in India- 
napolis, Indiana, from October 7, 2004, though October 11, 2004. 
This event is sponsored by the FINA, which is the international gov- 
erning body for all aquatic sports, including swimming. United 
States Aquatic Sports (USAS), USA Swimming and the Indiana 
Sports Corporation will also sponsor the event, which will feature 
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approximately 600 athletes from more than 100 countries. The 
President, USAS, on behalf of the Indiana Sports Corporation, has 
requested that the event be designated as a qualifying international 
athletic event for purposes of subheading 9817.60.00, HTSUS. 


Determination 


It is determined that the 2004 FINA World Championships quali- 
fies as a “similar international athletic event” in accordance with 
section 1456 of the Tariff Suspension and Trade Act of 2000. There- 
fore, articles meeting the conditions and requirements set forth in 
subheading 9817.60.00, HTSUS, imported in connection with the 
2004 FINA World Swimming Championships, will be entitled to 
duty-free treatment. 


ROBERT C. BONNER, 
Commissioner, 
U.S. Customs and Border Protection. 


[Published in the Federal Register, July 28, 2004 (69 FR 45072)] 
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General Notices 


COPYRIGHT, TRADEMARK, AND 
TRADE NAME RECORDATIONS 


(No. 6 2004) 


AGENCY: U.S. Customs and Border Protection, Department of 
Homeland Security. 


SUMMARY: Presented herein are the copyrights, trademarks, and 
trade names recorded with U.S. Customs and Border Protection dur- 
ing the month of June 2004. The last notice was published in the 
CUSTOMS BULLETIN on June 4, 2004. 

Corrections or updates may be sent to Department of Homeland 
Security, U.S. Customs and Border Protection, Office of Regulations 
and Rulings, IPR Branch, 1300 Pennsylvania Avenue, N.W., Mint 
Annex, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: George Frederick 
McCray, Esq., Chief, Intellectual Property Rights Branch, (202) 
572-8710. 
Dated: July 20, 2004. 
GEORGE FREDERICK MCCRAY, ESQ.., 
Chief, 
Intellectual Property Rights Branch. 





3, AUGUST 11, 2004 


3% 


38, NO. ; 


CUSTOMS BULLETIN AND DECISIONS, VOL. 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


ZZFZFZIFZZFIZIZZZTZS 


7) 
w 
am 


N3IVWAWHd NIT NA IXONWNS 
NIIVKAVHd NIT NA IXONVNS 

“INI ‘°OD “V°S*AN S.OS 

“INI ‘°OD ‘V'°S‘N S.OS 
TWNOILIGVSL INVINSYST NICNVIL 
IWNOILIGVYL INVINSYS7 NICNVIL 
NVIWVLiI 40 IWNOILWNYZINI dNnoUNs 
NVITVLI 40 IWNOILVNYSINI dNON9 
“371 ‘dNOYD INFSWLS3ANI JILIILV 
IAVNVS TILSH31 WIAIS YvaVS 

“W'S ‘34NLNOD YOId NVILSIYHID 
“INI ‘S31L43d0Nd VEN 

INI‘ CAI NOIS3SY) GOOMATIOH LANV Id 
GOOMATIOH LINVId 

“INI ‘SOLIMaWr 

“INI ‘SOLINYWE 

“INI ‘SOLINYWr 

NOILVNOdsy0D ASYANF IANIVAdS 

“INI ‘LIS3ANI-O48SV XINAOHd 

“INI ‘LS3ANI-O89SV XINIOHdG 

“INI ‘SONIGIOH WSN 18d 
NOILV¥Od4OD NOLYVE GNV 0334 
aq3iI 17 GNV1OH rr 

G3LVYOdYOINI ‘SUVH 

G3LVYOdYOINI ‘SUVH 

4i3A01 A¥N3L 

NOILVNOddO0D NOLYVG GNV 0334 
“A’2 30 ‘V°S ‘O1S0OW VIN3IIFANRI 
NOTLVHYOdy0D YOLINGNOIINIS SV1Ivd 
“INI ‘3VSiNOdS 31 

ANVdWOD SNISNLIVANNVW ONFHVI 
NOT1V8¥Od4y09 NVHOW 30 3SNOH 

“INI ‘NVSIHIIW G-H 


‘v'd'S ITyvao1ng 
‘w'd’S Iavaomng 

“INI ‘SJINOMLGIVS 
“INI ‘S3199VL 

“INI ‘S3I99VI 

“INI ‘S3I99VL 

“INI ‘S3I99VIL 

“INI ‘S3199V1L 

“INI ‘S3IS9VI 

“INI ‘S3I9SVIL 

“INI ‘S3199VL 
A3G-1318N BIGVHY *37G90ON 3HL 
“INI SAJIAYSS HIVOID 


3WYN YAINMO 


lIvi3d 
3a9Vd 


NVM OVI NSD If NINA 
NVM N@ Wd IZA NIINA 
NVM NVO 3IX NV1 SNOT 
L1alsOd NSIS3G 
4378Vi OVIHINIA 
NSIS3G GNV GNVYG TIVM 1v349 
VIW1II VIILNV 

VIWII VIILNV 
G3ZIIALS S.V 

yvavsS 

4yOIG NVILSIYHS 

VaNn 

NIISAG GNV GOOMATIOH LANV Id 
GOOMATIOH LINV 1d 
solluavr 

NOISIG GNV SOLIsdVr 
(G3ZI TALS) VNAOVYANIW 
NOISSG 3 TIO SNILV3SH WNIWSYd 3DNOALVIH 
AGNVI 

AGNV® 

140dS 010d 

4SY¥I4d SIINVYS 

iS3A 

SYdaLINSNW-< 

NSISIG 3W 

Sovd-1 

4S4I4d SIINVAS 

0713d0W 

Ssvliva 

NOIS3G 3 IJVSLYOdS31 
OuanVI 

NOIS3G GNV NVHOW 

GH 


£1 


£002 NOIL331109 SNOIIINd FHL 
IWNOISS3IA0Nd ONOSVIG SOTVLVS IYVO TAG 
vagdod XVWdIVe 

: N9SIS3¢ 

, NSIS3¢0 

NSIS3¢G 

NSIS3IaG 

NSIS3G 

N9SIS30 

NSIS3¢G 

NSIS3G 

NVIITYSHV HSINOOW 3HL JO NVWSIIWVi G3LVYISSNOD JHL 
NOISAG JINGV4 JYNLVNSIS II1dO 


WSH YO WNL ‘WL ‘dOD 4O JAWVYN 


5002 3NNf NI G3ddv SNOILVds0I34 YdI 
3IIAN3S SWOLSND “S‘N 


ZTtt21o02 
Te2Tz2to02 
5060TTO2 
£1z209002 
szoTeto2 
so<09002 
S$2204002 
9ZTOSTOZ% 
T2z0ov 102 
60ZTES 102 
de2zoetoe 
£osovTto2 
51905TO?2 
ZTOTE 02 
02900102 
zo<eozto2 
<OTts002 
£02002 
61so0e toe 
s0ztZ002 
TIOT9T02 
22601102 
01209102 
£2e0vtoz 
9ZE04102 
60TIE 102 
22601102 
b10TSs00z 
9TSOSTOS? 
g90EOHTO2 
TIsozto02 
9Te0oT0Z2 
80602102 


Ss190%002 
S1905002 
S1905002 
S1905002 
S1905002 
S1905002 
S1905002 
S1905002 
S1905002 
51904002 
b1905002 
51905002 
51905002 
51906002 
51904002 
51905002 
5t905002 
51904002 
4190002 
51905002 
51904002 
01904002 
60905002 
60905002 
60904002 
60904002 
20905002 
20905002 
20905002 
20905002 
10905002 
10905002 
To905002 


fvo00v0NWL 
Zoo00%0 NHL 
Tyv00b0dWL 
Ov>O00>ONHL 
62>0050IWL 
8000 IWL 
L£eo000NW1 
9f>o0050 HNL 
Sf>o00%0INL 
bevo0o0XWL 
£Lo00>0 WL 
Zeo00S0 KWL 
TeoO00>o0¥WL 
O<L500SOXWL 
62>000504W1L 
82590050 NW1L 
4240050 W1 
9290050 NWL 
S2>00>%0¥WL 
5200000 XW1 
£2v00%0NWL 
22>00050AWL 
T2H0000NWL 
0240050 %W1 
6T>00%0XW1L 
8T>O0>%OXWL 
LZT90050 NHL 
9TOOODOWHL 
ST>5O00>%0NWL 
5T>0050XWL 
fTvoovONWL 
ZT>00%0NHL 
TTo00>00 NHL 


3dAL NOILVGYOI3N IWiLOLENS 


St90¢z0z 
st9o¢zo2 
51909202 
51905202 
51905202 
y190%Z02 
91905202 
91905202 
91905202 
51909202 
51909202 
40909202 
zo90Ez02 


S1905002 
s190>002 
51904002 
51905002 
51905002 
51905002 
b190%002 
51905002 
51904002 
51905002 
5190002 
40905002 
20905002 


£4£000%0d09 
22£000%0d09 
1200050409 
0400090d09 
6900050d09 
89000%0d09 
249000%0d09 
9900050d09 
$9000%0d09 
»900050d029 
£900050d09 
2900050d0)9 
1900050d09 


43EWNN 338 


OT: 22°<T 
b002/Z0/240 





R PROTECTION 


BUREAU OF CUSTOMS AND BORDE 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


AN3WNIVIYSINZ SONI TLS39M G1H0OM 
AINSWNIVLY3SING SONI TLS3INM G180M 
AN3WNIVLY3LINZ SNITLS39M G140M 
IN3WNIVLY3LNS ONITLS39M G1H0M 
IN3MNIVI83SIN3 ONITLS39M G1H0M 
IN3WNIVIN3SLINI ONITLS3I9M G1H0M 
IN3WNIVLYSLNZ SONI TLS39M G140M 
INSWNIVLYSIN3I SNITLS3INM G1H0M 
INJWNIVLY3SLN3 SONI TLS3INM G1H0OM 
IN3SWNIVLIYSING SNITLS3SNM 0 140M 
IN3WNIVLINSINI SONI TLSINM G180M 
INAWNIVLIY3INA ONITLS3INM G180M 
IN3WNIVIYSINA ONITLS39M G1H0M 
IN3JWNIVLI¥3INZ INI TLS39M G1H0M 
“OD LNIWdOT3A30 GYVNIVd-113 1M3H 
G3LIWIT ‘XOS J3LIHM OSVIIHD 
NOITLVNOdNOD HIND °3 
NOILV¥OdNOD WINID *3 

“INI ‘34NVMNO09-3NISING 
AIN3SWdO13A30 GVNIVd-113 1M3H 
IN3HdOT13AR0 GYVNIVd- 113 1M3H 
AIN3SWdO13A30 GHVNIVd- 1139 1M3H 
IN3NdO13A30 GYVNIVd- 1159 1M3H 
IN3WdOT3ZAR0 GYVNIVd-1139 1M3H 
IN3WdO13A30 GaVNIVd-113 1M3H 
NIYV19 

NOILVYOds0D ANOS 

“ONT ‘°OD 3L1I7-WONSL 

“INI ‘°OD JLI1V-WINGL 

“INI ‘°OD JL11-NINSL 

“INI ‘°OD JLIV-NINYL 

“INI ‘S3WNANAd SIYWd 

SNVL SNNHD IHD 

ONITIAIIN ANFILLVEA JIVAIINVHIIA 
ONITIAISN AMFLAVE JIVIINVHIIS 
ONIVIAIZN AMSZLLVE J1AVIINVHIIA 
ONITIAIZN ANZLLVEA JIVIINVHI3A 
ONITVIAISS AYSLIVA JTAVIDNVHIIN 
@V S31VS NVIIMSWV HLYON VH 
NOITiVaOdsOD S.d 1VNOGIH 

GQ3LIWI1 SWNY VITINONV 

“v'd°S ONIHISOW 

“INI S3I1GGIL 

130f NILYVHW WVITIIM 

“INI ‘VIINAWY I99DNS 

“INI SY3SHSIVENd IJINIZVOVW JINVAGV 
“INI ‘SIINIOVLAW 

VV S31VS NVIINIKV HLYON VH 
NJIVWYVHd NIT NA IXONWNS 


JWVN YINMO 


livisd 
a9Vd 


AJ43aH ON 

ZAO@ AGUVH 

y3ayVLYSGNN 

ONIN JHL JO SONI 

43xVLYE3SGNN 

LN3WNIVLIY3INZ SNITLSIYM G10M 
0901 HILVHIS MAN 

0907 HILV4IS MIN 

SNIY 3H1 40 SNIY 

09017 HILVYIS MAN 
INAWNIVLIY3SIN3 SNITLS3INM G1H0M 
ZAO@ AGUVH 

9T*e NILSNV 

1NO AVM ON 

NSIS30 3 dH 

N9IS30 3 XOS 3LIHM OSVIIHD XOS 
J TIIANVIAG 

NOLINS 

Q109 S3INVWHO4N3Sd GNVWHOD 

X86 

XL2 

Lary4asv 

N9SIS30 3 IN3JANI dH 

GuvWIVd 113 7M3H 

dH 

YIVHD ONIGIOS V 40 NOTLVYNSIANOD 
ANOS 

CONTHSL137 G3ZITALS) Ava-od 
II HSV1SV¥LIN 

WAN 

3L117-1L3VWS 

4N314¥0,.0 LINN 

CONTY3L1317 G3SZITALS) Vso 
JVWIAIZN OL dN INYVHI 

NSIS3IG GNV 2484 

31DAI3H OL dN INYVHD 

juga 

Juaa 

ANVTALS34 

GIVNOGIW GIVNOY 

W1iSId 

ONIHISOW 

CONTH3113917 G3IZIIALS) S3IGGIL 
wor ANNI 

133N9 

1S39Id 4109 

SIINASVLIW 

CONTYSL13917 GAZIIALS) INVIALS3IY 
NVM N3HS NG 13f 39 NINA 


WSW YO WNL ‘AHL ‘dOD 4O JWYN 


002 3NNf NI G300GV SNOILVGHOISN YdI 
JIIANAS SWOLSND “S‘N 


6ZL0E102 
YIOTE LOZ 
8ISoetoz 
90S0eTt02 
fOtIz1o7~ 
9280102 
e2zZteto7~ 
ZTso0gto2 
Sottzto2 
ge8oetoe 
Z00Te 102 
£260E TO! 
b1Z16002 
TIZttto02z 
$0405002 
82Z00102 
STSsOoT02 
20204102 
STtozt02 
62608002 
62501102 
OTLZOTLOZ 
S$290Z2102 
80TT>00Z2 
12904002 
£TTOvto2 
LTTlOTo2? 
6190T LOZ 
80Z200T02 
£Otts00z 
82TTOloz 
LTLZOTI02 
£210T02 
02902002 
Z0so0Ttto2 
02502002 
SOTI9002 
61119002 
bit 1o02002 
62S09102 
£Totso02 
TO<dvT02 
0z280S002 
£o0tooto? 
e2s0e 102 
bOL00TOZ% 
61TOETOZ2 
L00TOTO? 
sosoetoz 


91904002 
91909002 
91904002 
91905002 
91904002 
91905002 
91909002 
91905002 
91904002 
91904002 
91904002 
91905002 
91905002 
91904002 
91904002 
91905002 
91905002 
91905002 
91905002 
91905002 
91904002 
91904002 
91905002 
91904002 
91904002 
St905002 
S1905002 
S190%002 
S1904002 
S190%002 
st905002 
S1906002 
S1905002 
S1905002 
S190%002 
S1905002 
S1905002 
S190%002 
S1905002 
st90>5002 
S1905002 
S1904002 
st905002 
st905002 
S1905002 
S190>002 
S1905002 
S1905002 
S1905002 


4q 433 


Z6400004W1 
T6D00509W1L 
0650050 %W1 
68>0050 NHL 
880050 NWL 
Z8>00504W1 
98400000 AWL 
S8v00¥0%WL 
b8>0000%WL 
FBv00o0 WL 
280000 NHL 
T8000 4WL 
O8>00504WL 
6L>000504W1L 
8250050 4WL 
LL>0000 WL 
9L>00404WL 
SL>o00504W1L 
¥L>50000NWL 
£Lv00>00NWL 
ZL>00004W1L 
TZ>b00004W1L 
OL>0050NWL 
694004041 
8950050NH1 
L9500004WL 
9940050NWL 
S9>¥0000XW1L 
b9>v0000NHL 
£9D00F0NWL 
2900000 NW1L 
1950050 4H1 
O9400504H1 
6S>00050NWL 
8S>000509W1L 
249550040 ¥H1L 
9S40050 NHL 
SS>00%0XWL 
5S50050 WL 
£Sv00%0%Wi 
25900504WL 
TS>9O00%0NWL 
OS>00%0NWL 
6>>000>00XW1L 
8>5>00050NWL 
L>>0050NWL 
9>>00050NW1L 
Sbo00%0XW1 
bovo00v0NWL 


M3SGWNN 934 


Ot 22‘eT 
b002/z0/20 





JST 11, 2004 


HINOW SIHi G30dV SNOILVG40934 WW1O0l 


‘ 
I 


Stitt 3JdAL NOTLVGHOI3N IWiOldNs 


3, AUC 


“371 INISN3II1 JOHS NOIHSVS JNOWIS ‘fF *1 €OSO0STO2 62905002 SZS00%04WL 
G3LIWI1 VON SLANYOH SNV314HO MIN NOISIG 8 JLLOVAVHD OLHOTIO2 82905002 yb2SO0>S0XWL 
ANSWNIVLYNSINA SNITLS39M G140M LION3G SIYHD VIZTETO2? 91904002 £2S0050%WL 
INJWNIVLY3SINA SNITLS3S4NM CG 1H0M IHSIWIN OZTO¥TO2 9190002 22SG00>50NWL 
INAWNIVLINSINS SNITLS3YM 140M H 31dI4L YOTIETO2 91905002 T2S00v04WL 
INSWNIVLYSLINS SONI TLS3S9M G180M SNLVYLS HSIYL 62L0ETO2 91904002 O2S00504WL 
INSWNIVLNAINZ SNITLSINM G140M NVILSIYHD Z2Z0TZ1T02 91904002 61TS0050%WL 
IN3JWNIVLIN3SIN3S INI TLSINM G1H0M GAN B80L0ETO2 91904002 8TSOO%OAWL 
INSWNIVLY3SIN3 INIVLS3AYM G140M NIISNV 3ARLS LOOTETOZ2 91905002 ZTSOO>OWWL 
INJWNIVLYSLINS SNIVLS3S9M G14H0M JMM LOOTETOZ 91909002 9TSOOSO WL 
IN3SWNIVLYSINS SONI TLS3SYM G1HOM ADIN3IW ON 9Z2B80ETO2 91904002 STSOO%OAWL 
INJWNIVLINSINS SNITLS3SYM G140M Avd inaw9anr LZ T60z2Z1T02 91905002 bISOOSOXWL 
LNAWNIVLY3INA ONITLS3I9M G1a0M HSVINDVG = TOOTZTOZ 91905002 £tSOOvOAWL 
INAWNIVLYSIN3 SNITLS3SYM G1HOM MYINVLNAGNN 3HL ZO<OeTO2 91904002 Z21TS00%0XWL 
INAWNIVLIN3SIN3S INI TLS39M G1H0M YVNS3IT WDONR LOOTETOS? 91904002 TISOO>%OAWL 
INAWNIVLYSLINS INI TLS39M G14H0M Vill s001ZI02 91905002 OTSOO>SOXWL 
IN3WNIVLYSINA SNITLS3INM GTHOM 31aWNs WAON L20S09002 9190002 60S00%0NW1 
INSWNIVLNSLIN3S INI TLS39M G1H0OM Avd inN3n39GNfF T1Z0ET02 9¥190002 80S00>%0NWL 
IN3SWNIVLYSINI INI TLS3I9M G1HOM 4iSNG109 Y%¥ITO<IO2 y¥190%002 Z0SO00>%0NH1 
INSWNIVLYSLIN3 INI TLS3IYM G140M WVG NVA GON SILZOETO2 91904002 90SO00S0NWL 
ANASWNIVLYSINA INI TLS3NM G140M N3AISHOANN TOTOZTOS? 91905002 SOS00%0XWL 
IN3WNIVLYSIN3S SONI TLS3IYM G180M 1 43nNOOH TOLOETO2 9¥1905002 bO0SO00%0AWL 
INSWNIVLY3SIN3 INI TLSI9M G140M 0901 HILVYIS MAN 9ZB0ETOS? 91905002 £0S0050AWL 
INSWNIVLYSINZS INI TLS3IYM G1HOM JISNV LYNN STILZOETO2 91905002 Z0S00%0 WL 
IN3WNIVLINSINAS INI TLS34M G140M YIVId JIN LOLOETO2 9¥1905002 TOSOO%OAWL 
INSWNIVLYSINS INITLS3SYM G1H0M NOGGI9VHNAVY OEztet02 91904002 O0SOO0>SOAWL 
ANSWNIVLNSINZ SONI TLS3SNM G180M AJ43W ON FOTOXTOZ2 91905002 6650050 XWi 
AN3WNIVLY3SINZ INI TLS3IYM G140M HSVINDVG = LOOTETOZ 91905002 86>500>00%WL 
INSWNIVLY3SINZ ONITLS3IYM G1H0OM 09071 HILVHIS MIN G6180ETO2 91905002 2690050 XHW1L 
IN3SWNIVLYSINZ INI TLS3IYM G1H0OM 09071 HILVNIS MAN ZIBOETO2 9190002 96>00050XN1 
INAWNIVLIYNSING SNITLS3IYM CG 1HOM YSNVLYSGNN SBISOETO2 91904002 S6900504Wi 
INAWNIVLIYN3SINZ SNIVLS3IYM G140M INASWNIVLY3SING ONITLSAYM GINOM 6180LTO2 F¥190002 56>00050%W1L 
INIWNIVLIYSING SNITLSIUM 0901 HILVYIS MIN Y9I6D0ETOZ 91909002 £650050%W1L 


JHVN a WSH YO WNL ‘YL ‘dOD 40 JWVYN YIAkKON 3398 


3 


38, NO. ¢ 


CISIONS, VOL. 


STOMS BULLETIN AND DE 


N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 
N 


L 


Cc 
“ns 
we 
a 


Tiviad b002 3NNf NI G30dvV SNOILVG40I3N YdI Ol: 22:eT 
39vd JIIAWAS SWOLSND “S*N 5002/20/20 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


Cancellation of Customs Broker License Due to Death of the License 
Holder 


AGENCY: Bureau of Customs and Border Protection, Department 
of Homeland Security 


ACTION: General Notice 

SUMMARY: Notice is hereby given that, pursuant to Title 19 of the 
Code of Federal Regulations § 111.51(a), the following individual 
Customs broker license and any and all permits have been cancelled 
due to the death of the broker: 


Name License # Port Name 


Emmett Sindik 04219 New Orleans 
Kenneth E. Lacy 05962 San Francisco 
Jimmy F. Lumpkin 06110 New Orleans 


DATED: July 22, 2004 


JAYSON P. AHERN, 
Assistant Commissioner, 
Office of Field Operations. 


[Published in the Federal Register, August 2, 2004 (69 FR 46173)] 
a ac SP TP me 
Notice of Cancellation of Customs Broker Permit 


AGENCY: Bureau of Customs and Border Protection, U.S. Depart- 
ment of Homeland Security 


ACTION: General Notice 





SUMMARY: Pursuant to section 641 of the Tariff Act of 1930, as 
amended, (19 USC 1641) and the Customs Regulations (19 CFR 
111.51), the following Customs broker local permits are canceled 
without prejudice. 

Name Permit # Issuing Port 


Linda S. Schultz, dba 

PCI Import Services 53—-03-—BBR Houston 
World Commerce Services, Inc. 28—01-—754 San Francisco 
Patricia A. Sanders 01—17—005 Atlanta 
Christopher A. LaVenture 38—02—-MJ1 Detroit 
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Name Permit # Issuing Port 


T.H. Weiss (Houston), Inc. 5302-006 Houston 
Charter Brokerage Corporation 14664 New York 


DATED: July 22, 2004 


JAYSON P. AHERN, 
Assistant Commissioner, 


Office of Field Operations. 
[Published in the Federal Register, August 2, 2004 (69 FR 46173)] 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


DEPARTMENT OF HOMELAND SECURITY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS. 
Washington, DC, July 28, 2004, 
The following documents of the Bureau of Customs and Border 
Protection (“CBP”), Office of Regulations and Rulings, have been de- 
termined to be of sufficient interest to the public and CBP field of- 
fices to merit publication in the CUSTOMS BULLETIN. 


SANDRA L. BELL, 
Acting Assistant Commissioner, 


Office of Regulations and Rulings. 


i eepneiiee soe 


PROPOSED REVOCATION AND MODIFICATION OF CLAS- 
SIFICATION LETTERS AND REVOCATION OF TREAT- 
MENT RELATING TO CLASSIFICATION OF CERTAIN 
TOWELETTES 


AGENCY: Bureau of Customs and Border Protection, Dept. of 
Homeland Security 


ACTION: Notice of proposed revocation and modification of ruling 


letters and revocation of treatment relating to the classification of 
certain towelettes. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs and Border Protection (CBP) in- 
tends to revoke and modify ruling letters relating to the classifica- 
tion of certain towelettes under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA). Similarly, CBP is revoking 
any treatment previously accorded by them to substantially identical 
merchandise. 


DATE: Comments must be received on or before September 10, 
2004. 


ADDRESS: Written comments are to be addressed to Bureau of 
Customs and Border Protection, Office of Regulations and Rulings, 
Attention: Regulations Branch, 1300 Pennsylvania Avenue, N.W., 
Washington, D.C. 20229. Submitted comments may be inspected at 
Customs and Border Protection, 799 9° Street, N.W., Washington, 
D.C., during regular business hours. Arrangements to inspect sub- 
mitted comments should be made in advance by calling Mr. Joseph 
Clark at (202) 572-8768. 
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FOR FURTHER INFORMATION CONTACT: Teresa Frazier, 
Textiles Branch, at (202) 572-8821. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” These 
concepts are premised on the idea that in order to maximize volun- 
tary compliance with Customs laws and regulations, the trade com- 
munity needs to be clearly and completely informed of its legal obli- 
gations. Accordingly, the law imposes a greater obligation on CBP to 
provide the public with improved information concerning the trade 
community’s responsibilities and rights under Customs and related 
laws. In addition, both the trade and CBP share responsibility in 
carrying out import requirements. For example, under section 484 of 
the Tariff Act of 1930, as amended (19 U.S.C. 1484), the importer of 
record is responsible for using reasonable care to enter, classify and 
value imported merchandise, and provide any other information nec- 
essary to enable CBP to properly assess duties, collect accurate sta- 
tistics and determine whether any other applicable legal require- 
ment is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, this notice advises 
interested parties that CBP intends to revoke one ruling letter and 
modify one ruling letter relating to the tariff classification of certain 
towelettes. Although in this notice CBP is specifically referring to 
the revocation of New York Ruling Letter (NY) F88871, dated July 
12, 2000, and modification of New York Ruling Letter (NY) 186502, 
dated October 3, 2002, this notice covers any rulings on this mer- 
chandise which may exist but have not been specifically identified. 
CBP has undertaken reasonable efforts to search existing databases 
for rulings in addition to the one identified. No further rulings have 
been found. Any party who has received an interpretive ruling or de- 
cision (i.e., ruling letter, internal advice memorandum or decision or 
protest review decision) on the merchandise subject to this notice, 
should advise CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C. 1625 (c)(2)), as amended by section 623 of Title VI, Customs 
and Border Protection intends to revoke any treatment previously 
accorded by CBP to substantially identical merchandise. This treat- 
ment may, among other reasons, be the result of the importer’s reli- 
ance on a ruling issued to a third party, CBP’s personnel applying a 
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ruling of a third party to importations of the same or similar mer- 
chandise, or the importer’s or CBP’s previous interpretation of the 
HTSUSA. Any person involved with substantially identical mer- 
chandise should advise CBP during this notice period. An importer’s 
failure to advise CBP of substantially identical merchandise or of a 
specific ruling not identified in this notice, may raise issues of rea- 
sonable care on the part of the importer or its agents for importa- 
tions of merchandise subsequent to the effective date of the final de- 
cision on this notice. 

In New York Ruling Letter (NY) F88871, dated July 12, 2000, CBP 
classified among other things, certain sunscreen towelettes in sub- 
heading 3304.99.5000, Harmonized Tariff Schedule of the United 
States Annotated, which provides for “Beauty or make-up prepara- 
tions and preparations for the care of the skin (other than medica- 
ments) including sunscreen or sun tan preparations; manicure or 
pedicure preparations: Other.” 

In New York Ruling Letter (NY) 186502, dated October 3, 2002, 
CBP classified certain nail polish remover pads in subheading 
3304.30.0000, Harmonized Tariff Schedule of the United States An- 
notated, which provides for manicure or pedicure preparations. 

Upon review of these rulings, CBP has determined that the mer- 
chandise’s classification within heading 3304, HTSUSA was incor- 
rect. Rather, CBP finds the merchandise is classifiable in 3307.90.00, 
HTSUS, as “cosmetic or toilet preparations, not elsewhere specified 
or included, other” pursuant to Note 4 to Chapter 33. 

Pursuant to 19 U.S.C. 1625(c)(1), CBP intends to revoke NY 
F88871, dated July 12, 2000, and modify NY 186502, dated October 
3, 2002 (Attachments A and B), and any other rulings not specifically 
identified that are contrary to the determination set forth in this no- 
tice to reflect consistency in classification pursuant to the analysis 
set forth in proposed Headquarters Ruling Letters (HQ) 966960 and 
966959 (Attachments C and D). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP intends to revoke any treatment previously accorded 
by CBP to substantially identical transactions. Before taking this ac- 
tion, consideration will be given to any written comments timely re- 
ceived. 


DATED: July 22, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachments 
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[ATTACHMENT A] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY F88871 
July 12, 2000 
CLA-2-33:RR:NC:2:240 F88871 
CATEGORY: Classification 
TARIFF NO.: 3304.99.5000 
Ms. RAE-ANN COUGHENOUR 
GREAT LAKES CUSTOMS BROKERAGE, INC. 
4500 Witmer Industrial Estates 
Niagara Falls, NY 14305-1386 


RE: The tariff classification of SunSwipe Sunscreen Towelette from 
Canada 


DEAR Ms. COUGHENOUR: 

In your letter dated June 28, 2000 you requested a tariff classifica- 
tion ruling on behalf of your client Norpac Manufacturing Inc. 

Samples of the SunSwipe Sunscreen Towelette were submitted 
with your inquiry. The product consists of a towelette impregnated 
with sunscreen and aloe vera packed in a retail foil package. The 
towelette is applied to the body for sunscreen protection. The 
towelettes are marketed in various SPF grades. 

The applicable subheading for the SunSwipe Sunscreen Towelette 
will be 3304.99.5000, Harmonized Tariff Schedule of the United 
States (HTS), which provides for Beauty or make-up preparations 
and preparations for the care of the skin (other than medicaments) 
including sunscreen or sun tan preparations; manicure or pedicure 
preparations: Other. The rate of duty will be free. 

Cosmetic and toiletry products may be subject to the regulations 
of the Food and Drug Administration. You may contact them at 5600 
Fishers Lane, Rockville, Maryland 20857, telephone number (301) 
443-3380. 

This ruling is being issued under the provisions of Part 177 of the 
Customs Regulations (19 C.F.R. 177). 

Acopy of the ruling or the control number indicated above should 
be provided with the entry documents filed at the time this mer- 
chandise is imported. If you have any questions regarding the rul- 
ing, contact National Import Specialist Stephanie Joseph at 212- 
637-7066. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 





BUREAU OF CUSTOMS AND BORDER PROTECTION 


[ATTACHMENT B] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
NY 186502 
October 3, 2002 
CLA-2-33:RR:NC:2:240 186502 
CATEGORY: Classification 
TARIFF NO.: 3304.30.0000 
MR. BRIAN KAVANAUGH 
DERINGER LOGISTICS CONSULTING GROUP 
1 Lincoln Blvd., Suite 225 
Rouses Point, NY 12979 


RE: The tariff classification of Lens Cleaning Wipes and Nail Polish 
Remover Pads from Canada 


DEAR MR. KAVANAUGH: 

In your letter dated September 18, 2002, you requested, on behalf 
of your client Devonshire Industries, a tariff classification ruling. 

As stated in your letter, the nail polish remover pads are com- 
posed of a non-woven 100% acrylic felt material. The pads are im- 
pregnated with acetone, isopropyl alcohol, water, lanolin and a fra- 
grance. The pads, individually packaged in foil pouches, will be sold 
for retail sale in various sizes. The Lens Cleaner Wipes, packaged in 
foil pouches, are composed of paper towelettes impregnated with 
ethanol, isopropyl alcohol and water. Samples were not submitted 
at this time. The applicable subheading for Nail Polish Remover 
Pads will be 3304.30.0000, Harmonized Tariff Schedule of the United 
States (HTS), which provides for Manicure or pedicure prepara- 

The rate of duty will be free. 

A classification ruling for the Lens Cleaner Wipes can not be is- 
sued at this time. Your letter indicates product is “paper” toweling. 
Please indicate what type of material the paper toweling is made of 
(ex. paper pulp, man-made fibers etc.) Also provide the component 
material and method of manufacture. Specify the weight of the ma- 
terial in grams per square meter and, if man-made fibers, indicate if 
filament or staple fibers. Also, please provide a representative 
sample. 

Perfumery, cosmetic and toiletry products are subject to the re- 
quirements of the Food and Drug Cosmetic Act, which is adminis- 
tered by the U.S. Food and Drug Administration. You may contact 
them at 5600 Fishers Lane, Rockville, Maryland 20857 This ruling is 
being issued under the provisions of Part 177 of the Customs Regu- 
lations (19 C.F.R. 177). 

A copy of the ruling or the control number indicated above should 
be provided with the entry documents filed at the time this mer- 
chandise is imported. If you have any questions regarding the rul- 
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ing, contact National Import Specialist Stephanie Joseph at 646- 
733-3268. 


ROBERT B. SWIERUPSKI, 
Director, 
National Commodity Specialist Division. 


re 
[ATTACHMENT C] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966960 
CLA-2 RR:CR:TE 966960 TMF 
CATEGORY: Classification 
TARIFF NO.: 3307.90.00 
Ms. RAE-ANN COUGHENOUR 
GREAT LAKES CUSTOMS BROKERAGE, INC. 
4500 Witmer Industrial Estates 
Niagara Falls, NY 14305-1386 


RE: Revocation of New York Ruling Letter (NY) F88871, dated July 12, 
2000; Classification of SunSwipe Sunscreen Towelettes 


DEAR Ms. COUGHENOUR: 

In your letter dated June 28, 2000, you requested a binding ruling on be- 
half of your client, Norpac Manufacturing, Inc., regarding the classification 
of SunSwipe Sunscreen Towelettes. Customs and Border Protection (for- 
merly U.S. Customs Service) issued you New York Ruling Letter (NY) 
F88871, dated July 12, 2000, which classified the merchandise in subhead- 
ing 3304.99.5000, Harmonized Tariff Schedule of the United States 
(HTSUS), which provides for “Beauty or make-up preparations and prepara- 
tions for the care of the skin (other than medicaments) including sunscreen 
or sun tan preparations; manicure or pedicure preparations: Other.” 

We have reviewed this decision and have determined it to be in error. 
Therefore, this ruling is revoking NY F88871 as it pertains to the SunSwipe 
Sunscreen Towelettes. 

FACTS: 
The description of the merchandise is taken from NY F88871, supra, 
which reads as follows: 
Samples of the SunSwipe Sunscreen Towelette were submitted with 
your inquiry. The product consists of a towelette impregnated with sun- 
screen and aloe vera packed in a retail foil package. The towelette is ap- 
plied to the body for sunscreen protection. The towelettes are marketed 
in various SPF grades. 

ISSUE: 

Whether the subject SunSwipe Sunscreen Towelettes are classified as 
sunscreen preparations of heading 3304, or cosmetic preparations, not else- 
where specified or included of heading 3307, within the meaning of Chapter 


33, Note 4, HTSUS. 
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LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
classified by application of GRI 1, that is, according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 

In interpreting the headings and subheadings, Customs looks to the Har- 
monized Commodity Description and Coding System Explanatory Notes 
(ENs). Although not legally binding, they provide a commentary on the 
scope of each heading of the HTSUS. It is Customs practice to follow, when- 
ever possible, the terms of the ENs when interpreting the HTSUS. See T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


3304 Beauty or make-up preparations and preparations for the 
care of the skin (other than medicaments), including sun- 
screen or sun tan preparations; manicure or pedicure prepa- 
rations: 


Other: 
Other: 
3304.99.50 Other 


3307 Pre-shave, shaving or after-shave preparations, personal de- 
odorants, bath preparations, depilatories and other perfum- 
ery, cosmetic or toilet preparations, not elsewhere specified 
or included; prepared room deodorizers, whether or not per- 
fumed or having disinfectant properties: 


3307.20.00 Personal deodorants and antiperspirants 
3307.90.0 Other 


5603 Nonwovens, whether or not impregnated, coated, covered or 
laminated: 


Of man-made filaments: 


5603.11.0 Weighing not more than 25 g/m* 
Note 1 to Chapter 56, HTSUS excludes from this chapter: 


(a) Wadding, felt or nonwovens, impregnated, coated or covered with 
substances or preparations (for example, perfumes or cosmetics of chap- 
ter 33, soaps or detergents of heading 3401 . . .) where the textile mate- 
rial is present merely as a carrying medium. ... 
In this instance, we find the above Note precludes the classification of the 
subject towelettes within Chapter 56 because the textile pad’s sole function 
is to serve as a carrier medium for the sunscreen and aloe vera. 
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In NY F88871, CBP originally classified the goods in heading 3304, which 
specifically provides for sunscreen and sun tan preparations. We refer to Ex- 
planatory Note 33.04(A), which states, “sunscreen or sun tan preparations 
are also included.” We note that in lieu of Chapter 56 or heading 3397, CBP 
has classified towelettes impregnated with cleaning solutions in Chapter 34. 
See Headquarters Ruling Letter (HQ) 966800, dated February 3, 2004, ref- 
erencing, in pertinent part to five New York rulings that classified other 
towelettes impregnated with cleaning solutions used to clean the surface of 
the skin in Chapter 34. These rulings are: NY 897538, dated May 27, 1994 
(which classified paper towelettes used to clean hands), NY J87145, dated 
September 2, 2003, and NY F88830, dated August 18, 2000 (both which clas- 
sified baby wipes that are used to clean baby body parts), NY 810044, dated 
June 20, 1995 (which classified Soft Wipe Tissues containing sodium laureth 
sulfate, a cleanser, in heading 3401); and NY J87912, dated September 12, 
2003, which classified antiseptic towelettes used to clean hands in heading 
3402, HTSUS). 

However, in this instance, the subject towelettes are not skin surfactant 
cleaners of Chapter 34, nor simply nonwovens of heading 5603, but non- 
woven cosmetic towelettes. We refer you to Note 4 for Chapter 33, HTSUS, 
which defines heading 3307, by stating in part: 


The expression “perfumery, cosmetic or toilet preparations” in heading 
3307 applies, inter alia, to the following products: scented sachets; odor- 
iferous preparations which operate by burning; perfumed papers and 
papers impregnated or coated with cosmetics; contact lens or arti- 
ficial eye solutions; wadding, felt and nonwovens, impregnated, 


coated or covered with perfume or cosmetics; animal toilet prepa- 
rations. [Emphasis added in bold.| See EN 33.07(V)(5). 


Further, EN 33.07(V) states, in pertinent part, that this heading covers 
“wadding, felt and nonwovens impregnated, coated or covered with perfume 
or cosmetics.” 

We note that the Tariff and the Explanatory Notes do not define the term 
“cosmetic” and we refer to the Encylopedia Britannica (Online), which de- 
fines the term as: 





any of several preparations (excluding soap) that are applied to the hu- 
man body for beautifying, preserving, or altering the appearance or for 
cleansing, colouring, conditioning, or protecting the skin, hair, nails, 
lips, eyes, or teeth. 


The two headings, 3304 and 3307, are distinguishable with regard to the 
instant towelettes’ classification. Heading 3304 provides in general for skin 
and makeup preparations. Heading 3307 specifically includes nonwovens 
that are impregnated with perfumes or cosmetics. In this instance, the sub- 
ject towelettes are more completely described in heading 3307 and should be 
reclassified therein. See HQ 085809, dated November 7, 1989, classifying a 
nonwoven wet tissue paper impregnated with fragrance and a cationic de- 
tergent for use in removing make-up and other functions relating to clean- 
ing the skin within heading 3307. See also NY D85336, dated December 11, 
1998, classifying a Fria Disposable Moist Towelette used to refresh the 
hands and face with a light perfume fragrance in heading 3307. 
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HOLDING: 

NY F88871, dated July 12, 2000, is hereby revoked. The SunSwipe Sun- 
screen Towelettes are classified in subheading 3307.90.00, HTSUS, as cos- 
metic or toilet preparations, not elsewhere specified or included, other. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


TA 
[ATTACHMENT D] 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 966959 
CLA-2 RR:CR:TE 966959 TMF 
CATEGORY: Classification 
TARIFF NO.: 3307.90.00 
Mr. BRIAN KAVANAUGH 
DERINGER LOGISTICS CONSULTING GROUP 
1 Lincoln Blvd., 
Suite 225 
Rouses Point, NY 12979 


RE: Modification of New York Ruling Letter (NY) 186502, dated October 3, 
2002; Classification of Nail Polish Remover Pads 


DEAR Mr. KAVANAUGH: 

In your letter dated September 18, 2002, you requested, on behalf of your 
client Devonshire Industries, a binding tariff ruling concerning lens clean- 
ing wipes and nail polish remover pads. Customs and Border Protection (for- 
merly U.S. Customs Service) issued you New York Ruling Letter (NY) 
186502, dated October 3, 2002, which classified the nail polish remover pads 
in subheading 3304.30.0000, Harmonized Tariff Schedule of the United 
States (HTS), which provides for manicure or pedicure preparations. 

We have reviewed this decision and have determined it to be in error. 
Therefore, this ruling modifies NY 186502 as it pertains to the nail polish re- 
mover pads. 

FACTS: 

The description of the merchandise is taken from NY 186502, supra, which 

reads as follows: 


The nail polish remover pads are composed of a non-woven 100% acrylic 
felt material. The pads are impregnated with acetone, isopropyl alcohol, 
water, lanolin and a fragrance. The pads, individually packaged in foil 
pouches, will be sold for retail sale in various sizes. 


ISSUE: 

Whether the subject nail polish remover pads are classified as manicure 
or pedicure preparations of heading 3304, or cosmetic preparations, not else- 
where specified or included of heading 3307, within the meaning of Chapter 
33. 
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LAW AND ANALYSIS: 

Merchandise is classifiable under the Harmonized Tariff Schedule of the 
United States (HTSUS) in accordance with the General Rules of Interpreta- 
tion (GRIs). The systematic detail of the HTSUS is such that most goods are 
classified by application of GRI 1, that is, according to the terms of the head- 
ings of the tariff schedule and any relative Section or Chapter Notes. In the 
event that the goods cannot be classified solely on the basis of GRI 1, and if 
the headings and legal notes do not otherwise require, the remaining GRIs 
may then be applied. 

In interpreting the headings and subheadings, Customs looks to the Har- 
monized Commodity Description and Coding System Explanatory Notes 
(ENs). Although not legally binding, they provide a commentary on the 
scope of each heading of the HTSUS. It is Customs practice to follow, when- 
ever possible, the terms of the ENs when interpreting the HTSUS. See T.D. 
89-90, 54 Fed. Reg. 35127, 35128 (August 23, 1989). 

The HTSUS provisions under consideration are as follows: 


3305 Beauty or make-up preparations and preparations for the 
care of the skin (other than medicaments), including sun- 
screen or sun tan preparations; manicure or pedicure prepa- 
rations: 

Other: 
Other: 
3305.99.50 Other 


3308 Pre-shave, shaving or after-shave preparations, personal de- 
odorants, bath preparations, depilatories and other perfum- 
ery, cosmetic or toilet preparations, not elsewhere specified 
or included; prepared room deodorizers, whether or not per- 
fumed or having disinfectant properties: 

3308.20.00 Personal deodorants and antiperspirants 

3307.90.00 Other 


5603 Nonwovens, whether or not impregnated, coated, covered or 
laminated: 


Of man-made filaments: 


5603.12.0 Weighing not more than 25 g/m* 


Note 1 to Chapter 56, HTSUS excludes from this chapter: 


(a) Wadding, felt or nonwovens, impregnated, coated or covered with 
substances or preparations (for example, perfumes or cosmetics of chap- 
ter 33, soaps or detergents of heading 3401 . . .) where the textile mate- 
rial is present merely as a carrying medium... . 
In this instance, we find the above Note precludes the classification of the 
subject towelettes within Chapter 56 because their textile pad’s sole func- 
tion is to serve as a carrier medium for nail polish remover. 
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In NY 186502, CBP originally classified the goods in heading 3304, which 
specifically provides for cosmetic preparation. We refer to Explanatory Note 
33.04(B), which states, “this part covers nail varnish removers. . . and other 
preparations for use in manicure or pedicure.” We note that in lieu of Chap- 
ter 56 or heading 3397, CBP has classified towelettes impregnated with 
cleaning solutions in Chapter 34. See Headquarters Ruling Letter (HQ) 
966800, dated February 3, 2004, referencing, in pertinent part to five New 
York rulings that classified other towelettes impregnated with cleaning solu- 
tions used to clean the surface of the skin in Chapter 34. These rulings are: 
NY 897538, dated May 27, 1994 (which classified paper towelettes used to 
clean hands), NY J87145, dated September 2, 2003, and NY F88830, dated 
August 18, 2000 (both which classified baby wipes that are used to clean 
baby body parts), NY 810044, dated June 20, 1995 (which classified Soft 
Wipe Tissues containing sodium laureth sulfate, a cleanser, in heading 
3401); and NY J87912, dated September 12, 2003, which classified antisep- 
tic towelettes used to clean hands in heading 3402, HTSUS). 

However, in this instance, the subject nail polish remover pads are not 
skin cleaning towelettes of Chapter 34 (as in the rulings previously cited), 
nor simply nonwovens of heading 5603, but nonwoven cosmetic pads im- 
pregnated with nail polish remover. We refer you to Note 4 for Chapter 33, 
HTSUS, which defines heading 3307, by stating in part: 


The expression “perfumery, cosmetic or toilet preparations” in heading 
3307 applies, inter alia, to the following products: scented sachets; odor- 
iferous preparations which operate by burning; perfumed papers and 
papers impregnated or coated with cosmetics; contact lens or arti- 


ficial eye solutions; wadding, felt and nonwovens, impregnated, 
coated or covered with perfume or cosmetics; animal toilet prepa- 
rations. [Emphasis added in bold.) See EN 33.07(V)(5). 


Further, EN 33.07(V) states, in pertinent part, that this heading covers 
“wadding, felt and nonwovens impregnated, coated or covered with perfume 
or cosmetics.” 

We note that the Tariff and the Explanatory Notes do not define the term 
“cosmetic” and we refer to the Encylopedia Britannica (Online), which de- 
fines the term as: 





any of several preparations (excluding soap) that are applied to the hu- 
man body for beautifying, preserving, or altering the appearance or for 
cleansing, colouring, conditioning, or protecting the skin, hair, nails, 
lips, eyes, or teeth. 


The two headings, 3304 and 3307, are distinguishable with regard to the 
instant pads’ classification. Heading 3304 provides in general for skin and 
makeup preparations. Heading 3307 specifically includes nonwovens that 
are impregnated with perfumes or cosmetics. In this instance, the subject 
pads are more completely described in heading 3307 and should be reclassi- 
fied therein. See HQ 085809, dated November 7, 1989, classifying a non- 
woven wet tissue paper impregnated with fragrance and a cationic deter- 
gent for use in removing make-up and other functions relating to cleaning 
the skin within heading 3307. See also NY D85336, dated December 11, 
1998, classifying a Fria Disposable Moist Towelette used to refresh the 
hands and face with a light perfume fragrance in heading 3307. 
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HOLDING: 

NY 186502, dated October 3, 2002, is hereby modified. The nail polish re- 
mover pads are classified in subheading 3307.90.00, HTSUS, as cosmetic or 
toilet preparations, not elsewhere specified or included, other. 


MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


(RR ARMA ET INCRE mcm — 


REVOCATION OF A RULING LETTER AND REVOCATION 
OF TREATMENT RELATING TO TARIFF CLASSIFICA- 
TION OF CERTAIN SUNSHADES 


AGENCY: Bureau of Customs & Border Protection; Department of 
Homeland Security. 


ACTION: Notice of revocation of a tariff classification ruling letter 
and revocation of treatment relating to the classification of certain 
sunshades. 


SUMMARY: Pursuant to section 625(c), Tariff Act of 1930 (19 
U.S.C. 1625(c)), this notice advises interested parties that Customs 
& Border Protection (CBP) is revoking one ruling letter relating to 
the tariff classification under the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) of certain sunshades. Similarly, 
CBP is revoking any treatment previously accorded by it to substan- 
tially identical merchandise. Notice of the proposed revocation was 
published in the Customs Bulletin of June 23, 2004, Vol. 38, No. 26. 
No comments were received. 


EFFECTIVE DATE: This action is effective for merchandise en- 
tered or withdrawn from warehouse for consumption on or after Oc- 
tober 10, 2004. 


FOR FURTHER INFORMATION CONTACT: Brian Barulich, 
Textiles Branch: (202) 572-8883. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On December 8, 1993, Title VI (Customs Modernization), of the 
North American Free Trade Agreement Implementation Act (Pub. L. 
103-182, 107 Stat. 2057) (hereinafter “Title VI”), became effective. 
Title VI amended many sections of the Tariff Act of 1930, as 
amended, and related laws. Two new concepts which emerge from 
the law are “informed compliance” and “shared responsibility.” 
These concepts are premised on the idea that in order to maximize 
voluntary compliance with Customs laws and regulations, the trade 
community needs to be clearly and completely informed of its legal 
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obligations. Accordingly, the law imposes a greater obligation on 
CBP to provide the public with improved information concerning the 
trade community’s responsibilities and rights under the Customs 
and related laws. In addition, both the trade and CBP share respon- 
sibility in carrying out import requirements. For example, under sec- 
tion 484 of the Tariff Act of 1930, as amended (19 U.S.C. § 1484), the 
importer of record is responsible for using reasonable care to enter, 
classify and value imported merchandise, and provide any other in- 
formation necessary to enable CBP to properly assess duties, collect 
accurate statistics and determine whether any other applicable legal 
requirement is met. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI, a notice proposing 
to revoke New York Ruling Letter (NY) K82882, dated February 20, 
2004, was published on June 23, 2004, in Vol. 38, No. 26, of the Cus- 
toms Bulletin. 

As stated in the notice of proposed revocation, this revocation cov- 
ers any rulings on this merchandise which may exist but have not 
been specifically identified. CBP has undertaken reasonable efforts 
to search existing data bases for rulings in addition to the one identi- 
fied. Any party who has received an interpretive ruling or decision 
(i.e., a ruling letter, internal advice memorandum or decision or pro- 
test review decision) on the merchandise subject to this notice, 
should have advised CBP during this notice period. 

Similarly, pursuant to section 625(c)(2), Tariff Act of 1930 (19 
U.S.C.1625 (c)(2)), as amended by section 623 of Title VI, CBP is re- 
voking any treatment previously accorded by CBP to substantially 
identical transactions. This treatment may, among other reasons, be 
the result of the importer’s reliance on a ruling issued to a third 
party, CBP personnel applying a ruling of a third party to importa- 
tions of the same or similar merchandise, or the importer’s or CBP’s 
previous interpretation of the HTSUSA. Any person involved with 
substantially identical transactions should have advised CBP during 
this notice period. An importer’s failure to advise CBP of substan- 
tially identical transactions or of a specific ruling not identified in 
this notice may raise issues of reasonable care on the part of the im- 
porter or its agents for importations of merchandise subsequent to 
the effective date of the final decision on this notice. 

In NY K82882, CBP classified a sunshade from China under sub- 
heading 6306.99.0000, HTSUSA, which provides for “Tarpaulins, 
awnings and sunblinds; tents; sails for boats, sailboards or landcraft; 
camping goods: Other: Of other textile materials.” Based on our re- 
view of heading 6306, HTSUSA, heading 6307, HTSUSA, the perti- 
nent Explanatory Notes, and past CBP rulings, we find that a sun- 
shade of the type subject to this notice, should be classified in 
subheading 6306.12.0000, HTSUSA, which provides for “Tarpaulins, 
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awnings and sunblinds; tents; sails for boats, sailboards or landcraft; 
camping goods: Tarpaulins, awnings and sunblinds: Of synthetic fi- 
bers.” 

Pursuant to 19 U.S.C. 1625 (c)(1), CBP is revoking NY K82882 
and any other ruling not specifically identified, to reflect the proper 
classification of the merchandise pursuant to the analysis set forth 
in HQ 967106 (Attachment). Additionally, pursuant to 19 U.S.C. 
1625(c)(2), CBP is revoking any treatment previously accorded by 
CBP to substantially identical transactions. 

In accordance with 19 U.S.C. 1625(c), this ruling will become effec- 
tive sixty (60) days after its publication in the Customs Bulletin. 


DATED: July 28, 2004 


Gail A. Hamill for MYLES B. HARMON, 
Director, 
Commercial Rulings Division. 


Attachment 
en OR PIERS se 


DEPARTMENT OF HOMELAND SECURITY. 
BUREAU OF CUSTOMS AND BORDER PROTECTION, 
HQ 967106 
July 28, 2004 
CLA-—2: RR:CR:TE: 967106 BtB 
CATEGORY: Classification 
TARIFF NO.: 6306.12.0000 
Ms. JEANNE BERG 
VP OPERATIONS 
AIR FREIGHT INT’L D/B/A AFI CALIFORNIA 
2381 Rosencrans Ave., Suite 100 
El Segundo, CA 90245 
RE: Revocation of NY K82882 regarding the tariff classification of a sun- 
shade from China 
DEAR Ms. BERG: 

This is in reference to New York Ruling Letter (NY) K82882, dated Febru- 
ary 20, 2004, issued to you by the Bureau of Customs and Border Protection 
(CBP) regarding the classification, under the Harmonized Tariff Schedule of 
the United States Annotated (HTSUSA), of a sunshade from China. NY 
K82882 was issued in response to the January 28, 2004 ruling request letter 
that you filed on behalf of Gale Pacific (incorrectly called “Gale Specific” in 
NY K82882) of Ontario, California. We have reconsidered NY K82882 and 
have determined that the classification of the subject sunshade is not cor- 
rect. This ruling sets forth the correct classification and revokes NY K82882. 

Pursuant to section 625(c), Tariff Act of 1930 (19 U.S.C. 1625(c)), as 
amended by section 623 of Title VI (Customs Modernization) of the North 
American Free Trade Agreement Implementation Act, Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993), notice of the proposed revocation of NY K82882, as 
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described below, was published in the Customs Bulletin, Volume 38, Number 
26, on June 23, 2004. CBP received no comments during the notice and com- 
ment period that closed on July 23, 2004. 


FACTS: 
The subject sunshade is more specifically described as an “Exterior 
Roll-Up Solar Shade.” In your ruling request letter, you state the following: 


The product will be imported from China as a finished roller shade, 
complete with mounting brackets and pull chain. It is intended to be 
used as a sunshade to protect the home from heat, sun damage and 
glare. It is to be mounted on the outside of the house to reduce the dam- 
aging effect of the sun’s rays on the interior area. ... The shade can be 
mounted on an exterior window frame or patio. It is designed to filter 
sunlight before the sun enters the space. Thus (sic) is not suitable for 
installation on the interior of the unit. It does not completely block the 
sunlight, therefore is not effective as a “blackout” shade. 


The marketing materials included with the ruling request letter show the 
instant sunshade mounted above home windows, doors and a patio. The 
roller shade is made of PVC-coated polyester yarn. 

In NY K82882, CBP classified the subject sunshade under subheading 
6306.99.0000, HTSUSA, which provides for “Tarpaulins, awnings and 
sunblinds; tents; sails for boats, sailboards or landcraft; camping goods: 
Other: Of other textile materials.” 

ISSUE: 

What is the proper classification of the subject sunshade under the 
HTSUSA? 

LAW AND ANALYSIS: 

Classification under the HTSUSA is made in accordance with the General 
Rules of Interpretation (GRI). GRI 1 provides, in part, that classification de- 
cisions are to be “determined according to the terms of the headings and any 
relative section or chapter notes.” In the event that goods cannot be classi- 
fied solely on the basis of GRI 1, and if the headings and legal notes do not 
otherwise require, the remaining GRI may then be applied. The Harmonized 
Commodity Description and Coding System Explanatory Notes (EN) consti- 
tute the official interpretation of the Harmonized System at the interna- 
tional level (for the 4 digit headings and the 6 digit subheadings) and facili- 
tate classification under the HTSUSA by offering guidance in understanding 
the scope of the headings and GRI. While neither legally binding nor 
dispositive of classification issues, the EN provide commentary on the scope 
of each heading of the HTSUSA and are generally indicative of the proper 
interpretation of the headings. See T.D. 89-80, 54 Fed. Reg. 35127-28 (Aug. 
23, 1989). 

The EN to heading 6306 state that the heading covers “a range of textile 
articles usually made from strong, close woven canvas” including, in perti- 
nent part: 


(3) Awnings, sunblinds (for shops, cafes, etc.) These are designed for 
protection against the sun; they are generally made of strong plain 
or striped canvas, and may be mounted on roller or folding mecha- 
nisms. They remain classified in this heading even when provided 
with frames, as is sometimes the case with sunblinds. 
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In prior rulings, we have noted that sunblinds are “covers for windows on 
buildings.” See HQ 088040, dated January 16, 1991. In regard to the articles 
included under heading 6306, we have stated, “...those articles are de- 
signed to mount over doors and windows to provide shelter and protection 
against the sun to those entering a building or using a window. See HQ 
087562, dated August 15, 1990. 

We find that the subject sunshade constitutes a sunblind. The subject sun- 
shade’s purpose, as a sunblind’s, is to protect against the sun. It will princi- 
pally be used on windows, being mounted on the outside of a house to reduce 
the sun’s damaging effects on the interior of the house. The fact that the in- 
stant sunshade comes with its own mounting brackets indicates that it is 
designed to remain attached to a structure and not be portable, unlike the 
sun and wind shields that are classified under heading 6307, HTSUSA (See 
e.g., NY 866112, dated September 5, 1991 and NY 189631, dated January 6, 
2003). Additionally, this office has researched goods of the class or kind to 
which the instant sunshade belongs, and found that several companies are 
marketing and selling goods substantially similar to the subject sunshade as 
sunblinds. 


HOLDING: 

NY K82882, dated February 20, 2004, is hereby revoked. In accordance 
with 19 U.S.C. 1625(c), this ruling will become effective 60 days after its 
publication in the Customs Bulletin. 

The subject sunshade is classified under subheading 6306.12.0000, 
HTSUSA, which provides for “Tarpaulins, awnings and sunblinds; tents; 
sails for boats, sailboards or landcraft; camping goods: Tarpaulins, awnings 


and sunblinds: Of synthetic fibers.” The applicable rate of duty under the 
2004 HTSUSA is 8.8% percent ad valorem and the applicable quota category 
is 669. 

The designated textile and apparel category may be subdivided into parts. 
If so, the visa and quota requirements applicable to the subject merchandise 
may be affected. Since part categories are the result of international bilat- 
eral agreements which are subject to frequent renegotiations and changes, 
to obtain the most current information available, we suggest your client 
check, close to the time of shipment, the Textile Status Report for Absolute 
Quotas which is available now on the CBP website at www.cbp.gov. 

Due to the changeable nature of the statistical annotation (the ninth and 
tenth digits of the classification) and the restraint (quota/visa) categories, 
you should contact your local CBP office prior to importation of this mer- 
chandise to determine the current status of any import restraints or require- 
ments. 


Gail A. Hamill for MYLEs B. HARMON, 
Director, 
Commercial Rulings Division. 
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Slip Op. 04-91 


BEFORE: HONORABLE RICHARD W. GOLDBERG, SENIOR 
JUDGE 


ROYAL THAI GOVERNMENT, ET AL., Plaintiffs, v. UNITED STATES, De- 
fendant, and UNITED STATES STEEL CORP., Defendant-Intervenor. 


PUBLIC VERSION 


Consol. Court No. 02—00026 
{Court sustains in part and remands in part.| 
Dated: July 27, 2004 


Willkie Farr & Gallagher LLP (Kenneth J. Pierce and Jaemin Lee) for Plaintiffs the 
Royal Thai Government and Sahaviriya Steel Industries Public Company Limited. 

Peter D. Keisler, Assistant Attorney General, David M. Cohen, Director, Patricia M. 
McCarthy, Assistant Director, Commercial Litigation Branch, Civil Division, United 
States Department of Justice (Thomas B. Fatouros); James K. Lockett, Of Counsel, Of- 
fice of Chief Counsel for Import Administration, United States Department of Com- 
merce, for Defendant United States. 

Skadden, Arps, Slate, Meagher & Flom LLP (John J. Mangan) for Defendant- 
Intervenor United States Steel Corporation. 


OPINION 


GOLDBERG, Senior Judge: In this action, Plaintiffs the Royal 
Thai Government (“RTG”) and Sahaviriya Steel Industries Public 
Company Limited (“SSI”) (collectively “Plaintiffs”) challenge the fi- 
nal affirmative countervailing duty determination reached by the 
U.S. Department of Commerce (“Commerce”) in Certain Hot-Rolled 
Carbon Steel Flat Products From Thailand, 66 Fed. Reg. 50410 (Oct. 
3, 2001) (“Final Determination”). Defendant-Intervenor United 
States Steel Corporation (“U.S. Steel”) also challenges certain as- 
pects of the Final Determination.’ The period of investigation covers 


1 Defendant-Intervenors/Plaintiffs Bethlehem Steel Corporation, LTV Steel Company, 
Inc., and National Steel Corporation were dismissed from this action in an order entered by 
the Court on July 7, 2004 
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January 1, 1999 through December 31, 1999. Pursuant to USCIT 
Rule 56.2, both Plaintiffs and Defendant-Intervenor move for judg- 
ment on the agency record. 

For the reasons that follow, the Court sustains in part and re- 
verses and remands in part the Final Determination. The Court has 
jurisdiction over this matter pursuant to 28 U.S.C. § 1581(c). 


I. STANDARD OF REVIEW 


The Court will sustain the Final Determination unless it is “un- 
supported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). To determine 
whether Commerce’s construction of the statutes is in accordance 
with law, the Court looks to Chevron U.S.A., Inc. v. Natural Re- 
sources Defense Council, Inc., 467 U.S. 837 (1984). The first step of 
the test set forth in Chevron requires the Court to determine 
“whether Congress has directly spoken to the precise question at is- 
sue.” Id. at 842. It is only if the Court concludes that “Congress ei- 
ther had no intent on the matter, or that Congress’s purpose and in- 
tent regarding the matter is ultimately unclear,” that the Court will 
defer to Commerce’s construction under step two of Chevron. Timex 
V.L., Inc. v. United States, 157 F.8d 879, 881 (Fed. Cir. 1998). If the 
statute is ambiguous, then the second step requires the Court to de- 
fer to the agency’s interpretation so long as it is “a permissible con- 
struction of the statute.” Chevron, 467 U.S. at 842. In addition, 
“[s]tatutory interpretations articulated by Commerce during its anti- 
dumping proceedings are entitled to judicial deference under Chev- 
ron.” Pesquera Mares Australes Ltda. v. United States, 266 F.3d 
1372, 1382 (Fed. Cir. 2001) (interpreting United States v. Mead, 533 
U.S. 218 (2001)). Accordingly, the Court will not substitute “its own 
construction of a statutory provision for a reasonable interpretation 
made by [Commerce].” IPSCO, Inc. v. United States, 965 F.2d 1056, 
1061 (Fed. Cir. 1992). 


II. DISCUSSION 


A. Commerce’s Determination that SSI’s Debt Restructuring 
Was Not De Facto Specific Is Supported by Substantial 
Evidence and Otherwise in Accordance with Law. 


The Asian financial crisis struck Thailand by July 1997, resulting 
in an overall contraction of Thailand’s economy and severe deprecia- 
tion of its currency, the baht. See Issues and Decision Memorandum 
in the Final Affirmative Countervailing Duty Determination: Cer- 
tain Hot-Rolled Carbon Steel Flat Products from Thailand (Sept. 21, 
2001) (“Issues and Decision Memo”) at 16. In an attempt to foster 
economic stability and protect against further bank failures, the 
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RTG began to implement economic programs, including the Corpo- 
rate Debt Restructuring Advisory Committee (“CDRAC”), which was 
established in June 1998 by the Bank of Thailand. Jd. at 16-17. 
CDRAC established a voluntary framework for independent debt re- 
structuring negotiations between private corporations and financial 
institutions. Id. This framework involved the Debtor-Creditor Agree- 
ment and the Inter-Creditor Agreement, which included: (1) the re- 
quirement that a debtor negotiate with all creditors at once; (2) the 
designation of an independent financial advisor to report on a debt- 
or’s financial condition; (3) the establishment of a time-bound pro- 
cess with consequences for any party that did not adhere to the pro- 
cedures; and (4) the requirement that creditors reach a consensus on 
the debt restructuring. Id. at 17. 

In March 1999 CDRAC released a list of 351 companies (“351 list”) 
it considered priority targets for debt restructuring; among those 
listed were SSI and its subsidiary, Prachuab Port Company (“PPC”). 
Id. at 17-18. CDRAC subsequently released a second list in April 
1999 containing 316 companies, and a third Cons. Court No. 02- 
00026 Page 5 list in the second half of 1999 naming an additional 
1,027 companies for potential CDRAC participation. Jd. The selec- 
tion criteria used in creating these lists were: (1) debtors with size- 
able credit outstanding; (2) debtors proposed by the Thai Bankers’ 
Association, the Foreign Bankers’ Association, the Association of Fi- 
nance Companies, the Federation of Thai Industries, and the Board 
of Trade of Thailand; (3) debtors that expressed their intention to 
participate in the restructuring process; and (4) debt restructurings 
involving multiple creditors. Jd. 

However, SSI’s debt restructuring did not take place under the 
CDRAC guidelines. Jd. at 18. In fact, neither SSI nor PPC even 
signed a Debtor-Creditor Agreement. See Memorandum In Support 
Of The Determination Of The U.S. Department Of Commerce And In 
Opposition To National Steel Corp, et al.’s Rule 56.2 Motion For 
Judgment On The Agency Record at 13. Rather, SSI’s debt restruc- 
turing occurred in accordance with its Credit Facilities Agreement 
between itself and its private creditors, accommodating all forms of 
SSI’s debt: both short- and long-term debt, from both secured and 
unsecured lenders, in baht and foreign currency denominations, pro- 
viding feasible repayment terms. Issues and Decision Memo at 17- 
18. U.S. Steel claims that SSI received a countervailable benefit by 
being placed on the 351 list, and that Commerce erred in finding 
that any benefit conferred on SSI in Thailand’s 1999 debt restructur- 
ing response to the Asian financial crisis was nonspecific and does 
not amount to a countervailable subsidy. See National Steel Corpora- 
tion, et al.'s Memorandum of Law in Support of Judgment on the 
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Agency Record Pursuant to Rule 56.2 (“U.S. Steel Br.”) at 10-11.” 
The Court finds U.S. Steel’s argument unpersuasive. 

A subsidy is de facto specific if it meets any one of the four criteria 
set forth in 19 U.S.C. § 1677(5A)(D)(iii): 


(I) The actual recipients of the subsidy, whether considered on 
an enterprise or industry basis, are limited in number. 


(II) An enterprise or industry is a predominant user of the sub- 
sidy. 


(III) An enterprise or industry receives a disproportionately 
large amount of the subsidy. 


(IV) The manner in which the authority providing the subsidy 
has exercised discretion in the decision to grant the sub- 
sidy indicates that an enterprise or industry is favored 
over others. 


19 U.S.C. § 1677(5A)(D)Gii). 19 C.F.R. § 351.502 requires a sequen- 
tial analysis of the foregoing factors. If any one factor warrants a 
finding of specificity, no further analysis is required. 19 C.F.R. 
§ 351.502(a). 


1. The Actual Recipients of the Subsidy Were Not Limited 
in Number. 


“The specificity test [of 19 U.S.C. § 1677(5A)(D)(iii)] was intended 
to function as a rule of reason and to avoid the imposition of 
countervailing duties in situations where, because of the widespread 
availability and use of a subsidy, the benefit of the subsidy is spread 
throughout an economy.” Uruguay Round Agreements Act, State- 
ment of Administrative Action (“SAA”), H.R. Doc. No. 316, vol. 1, 
103d Cong., 2d Sess. (1994) at 261. Expert opinions analyzed by 
Commerce concluded that the financial crisis was a systematic melt- 
down of the entire Thai economy, resulting in a fifty percent rate of 
non-performing loans. See Issues and Decision Memo at 21. As a re- 
sult, the companies named on the 351 list as priorities for debt re- 
structuring represented a wide spectrum of companies and indus- 
tries, containing | | distinct industries, as classified by their 
International Standard of Industrial Classification Code. See Defen- 
dants’ Memorandum in Opposition to Plaintiffs’ Motion for Judg- 
ment on the Agency Record at 20; see also Memorandum for the File 
Through Barbara E. Tillman, Certain Hot-Rolled Carbon Steel Flat 
Products from Thailand: Analysis of the List of 351 Firms (“351 List 
Memo”) at 2. Further, only 32 of the 351 companies on the list are in 


2The record is not clear as to whether the banks restructuring SSI’s loans were 
government-owned, private, or a combination of both. However, the Court finds this fact ir- 
relevant because the specificity issue is dispositive. 
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the primary metal production sector. See Issues and Decision Memo 
at 19. Given the numerous and diverse industries represented on the 
351 list, the Court finds that Commerce did not err in its finding 
that the 351 list was not limited in number based on industry or en- 
terprise. 


2. Neither SSI Nor the Steel Industry Were Predominant 
Users of the Subsidy, and They Did Not Receive a Dispro- 
portionately Large Amount of the Subsidy. 


In its brief, U.S. Steel addresses the third prong of 19 U.S.C. 
§ 1677(5A)(D)Gii), disproportion of benefits, as aseparate “level of 
benefits analysis” discussion. See U.S. Steel Br. at 11-18. However, 
the Court finds that this analysis falls within the predominant user 
and proportion of benefits prongs of 19 U.S.C. § 1677(5A)(D) 
(iii)(IIJ)—IV) and addresses it as such. U.S. Steel alleges that Com- 
merce failed to analyze properly thebenefits conferred by being 
placed on the 351 list. See id. at 16. However, the Federal Circuit has 
held that “[djeterminations of disproportionality and dominant use 
are not subject to rigid rules, but rather must be determined on a 
case-by-case basis taking into account all the facts and circum- 
stances of a particular case.” AK Steel v. United States, 192 F.3d 
1367, 1385 (Fed. Cir. 1999). In AK Steel, the Court found that Com- 
merce did not err in demonstrating that there was no dispro- 
portionality based on calculations of the relative percentage benefit 
rather than the absolute benefit conferred. See id. 

In the case at hand, Commerce's evaluation of the amount of the 
debt restructuring identified for each company and industry on the 
351 list concluded that SSI’s debt was less than that of some compa- 
nies on the list, but not significantly greater than that of many oth- 
ers on the list. See Issues and Decision Memo at 19-20. With 
[ |] percent of the total debt on the 351 list, the primary metal 
industry did not represent an overwhelming or disproportionate 
amount of the overall debt restructuring when compared to other in- 
dustries on the list.* See id. at 20; see also 351 List Memo at 2. More- 
over, SSI’s portion of the total debt on the 351 list was a mere 
[ ] percent, accounting for [ | baht out of a total of 
[ | baht of debt on the 351 list. See 351 List Memo at 2. In 
addition, the 351 list names companies in over 34 different indus- 
tries, thus lending further support to Commerce’s finding that SSI 
and the steel industry were not the predominant or disproportionate 
users of the subsidy’s benefit as an industry or enterprise. See id. 


3 All figures are based solely on the companies and industries named on the 351 list, 
since U.S. Steel’s allegation is limited to this list. However, as added support for Com- 
merce’s determination and the Court’s finding, the Court notes that SSI and the steel indus- 
try represent an even lower proportion of the total CDRAC-promoted debt for restructuring 
when all lists created during the period of investigation are considered. 
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3. The Manner in which the RTG Exercised Discretion in 
Granting the Subsidy Does Not Indicate that SSI or the 
Steel Industry Were Favored Over Others. 


In accordance with 19 U.S.C. § 1677(5A)(D)(iii)(TV), the RTG exer- 
cised proper discretion in creating the 351 list, showing no favor to 
any particular enterprise or industry. The RTG created the 351 list 
based on the four criteria mentioned above. In its analysis, Com- 
merce found that these criteria were consistently applied. See Issues 
and Decision Memo at 20. Further, expert opinion found that the 
CDRAC process was not tailored to any specific industry group or 
sector, but rather, that the 351 list was comprised of large debtors 
with many creditors in an attempt to stabilize the Thai banking sys- 
tem. Jd. at 21. 

Accordingly, Commerce’s determination that SSI’s debt restructur- 
ing was not de facto specific is sustained. 


B. Commerce’s Decision Not to Investigate U.S. Steel’s Eq- 
uity Infusion Allegations Is Supported by Substantial 
Evidence and Otherwise in Accordance with Law. 


The Investment Promotion Act of 1977 (“IPA”), administered by 
the Thailand Board of Investment (“BOI”), is designed to provide in- 
vestors with tax and duty exemptions and reductions. Jd. at 3. To re- 
ceive IPA benefits, a company must apply to the BOI for a Certificate 
of Promotion, which specifies the goods to be produced, production 
and export expectations, and the benefits requested. Jd. at 4. The 
BOI grants Certificates of Promotion at its own discretion after 
evaluating and approving companies. Jd. In addition, the BOI may 
actively promote projects in particular industry sectors, as it did in 
offering promotion privileges to the hot-rolled steel industry in Thai- 
land. Id. 

Thailand had considered establishing a private domestic steel in- 
dustry since the 1960s, but the lack of natural resources and limited 
domestic demand made the creation of such an industry unviable. 
Id. By the late 1980s, however, developing market factors in Thai- 
land (namely, increased domestic demand) made a flat-rolled steel 
industry feasible. Jd. Thus, on August 2, 1988, the BOI formally an- 
nounced its promotion of domestic steel sheet production and re- 
quested applications from investors interested in developing a steel 
facility in Thailand. Jd. 

SSI applied and was selected. Jd. The BOI then approved a pack- 
age of benefits for SSI, including (1) cost reduction measures, such 
as exemptions in import duties and corporate taxes; (2) straight in- 
vestment incentives, such as tax-free dividends and foreign remit- 
tance; and (3) protection from competition. Memorandum for the File 
Through Barbara E. Tillman, Countervailing Duty Investigation of 
Certain Hot-Rolled Carbon Steel Flat Products from Thailand: New 
Subsidy Allegation (“New Subsidy Allegation Memo”) at 2. U.S. Steel 
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claims that these promotion privileges, which the BOI allegedly used 
to induce private entities to invest in SSI from 1990 through 1994, 
constitute countervailable subsidies. See U.S. Steel Br. at 3. Com- 
merce, however, refused to initiate an investigation into U.S. Steel’s 
equity infusion allegations. See Issues and Decision Memo at 34. 

Commerce’s refusal to investigate the alleged equity infusions is 
proper for two reasons. First, the allegations did not reasonably ap- 
pear to be countervailable. Second, they were not discovered within 
a reasonable time prior to the completion of the investigation. The 
Court will address each rationale in turn. 


1. The Allegations Did Not Reasonably Appear to Be 
Countervailable. 


“This Court has consistently held that Commerce must investigate 
only those allegations that reasonably appear to be countervail- 
able. ...” Bethlehem Steel Corp. v. United States, 25 CIT 930, 932, 
162 F. Supp. 2d 639, 642 (2001) (internal quotation omitted). To meet 
this initiation standard, an equity infusion allegation must be “sup- 
ported by information establishing a reasonable basis to believe or 
suspect that the firm received an equity infusion that provides a 
countervailable benefit[.]” 19 C.F.R. § 351.507(a)(7). “[A] benefit ex- 
ists to the extent that the investment decision is inconsistent with 
the usual investment practice of private investors . . . in the country 
in which the equity infusion is made.” Jd. § 351.507(a)(1). 

U.S. Steel claims that SSI was not equityworthy at the timeof its 
founding and that it would not have received equity investment 
without government inducement of private investors. See U.S. Steel 
Br. at 36. Thus, according to U.S. Steel, any equity investment in 
SSI was inconsistent with the usual investment practice of private 
investors. See id. However, an objective examination of SSI’s 
equityworthiness demonstrates that SSI was indeed equityworthy at 
the time the equity infusions were made. As a result, U.S. Steel’s eq- 
uity infusion allegations do not satisfy the initiation standard, and 
Commerce’s refusal to initiate a formal countervailing duty investi- 
gation is supported by substantial evidence. 

19 C.F.R. § 351.507(a)(4)(i) sets forth a list of factors Commerce 
may examine in making an equityworthiness determination, includ- 
ing objective analyses of the future financial prospects of a firm, 
market studies, and economic forecasts. See 19 CFR. 
§ 351.507(a)(4)(i(A). Moreover, in determining whether there ap- 
pears to be a countervailable subsidy, “Commerce [has] sufficient 
latitude to weigh and analyze both negative evidence and positive 
evidence.” Allegheny Ludlum Corp. v. United States, 25 CIT 816, 824 
(2001) (citing Am. Lamb Co. v. United States, 785 F.2d 994, 997 (Fed. 
Cir. 1986)). 

U.S. Steel points to the fact that BOI incentives wereinitially of- 
fered for SSI, resulting in no investor response. See U.S. Steel Br. at 





34 CUSTOMS BULLETIN AND DECISIONS, VOL. 38, NO. 33, AUGUST 11, 2004 


38. Only after the BOI increased the incentives it was offering did 
investors come forward. See id. According to U.S. Steel, this fact 
proves that SSI was not equityworthy at the time of its founding 
since SSI was not able to attract investors without increased incen- 
tives. See id. 

However, in conducting its equityworthiness analysis, Commerce 
found as follows: 


Evidence on the record indicates that at the time of SSI’s found- 
ing, economic conditions were right for the development of a 
Thai hot-rolled steel industry: the economy was growing rap- 
idly and domestic demand for hot-rolled steel was increasing 
and was being met exclusively by imports. Indeed, the record 
shows that the BOI promoted a hot-rolled steel industry to 
meet this increasing domestic demand for hot-rolled steel prod- 
ucts. 


New Subsidy Allegation Memo at 5. This is precisely the type of mar- 
ket data that Commerce is allowed to consider under 19 C.F.R. 
§ 351.507(a)(4)(i(A). Thus, in light of Commerce’s findings that the 
economy was growing rapidly and there was increasing domestic de- 
mand for steel being met exclusively by imports, the Court is satis- 
fied that “from the perspective of a reasonable private investor,” SSI 
“showed an ability to generate a reasonable rate of return within a 
reasonable period of time.” See 19 C.F.R. § 351.507(a)(4)(i). 

Commerce is also allowed to examine current and past indicators 
of the firm’s financial health in making its equityworthiness deter- 
mination. Jd. § 351.507(a)(4)(i)(B). U.S. Steel directs the Court’s at- 
tention to the fact that SSI had annual operating losses from 1994 
through 1999. See U.S. Steel Br. at 37. However, as Commerce cor- 
rectly found, any financial data reflecting SSI’s operations after 1994 
is irrelevant to an analysis of SSI’s equityworthiness in 1990. See 
New Subsidy Allegation Memo at 4. 

Because the Court finds that there is substantial evidence on the 
record indicating that SSI was equityworthy at the time the equity 
infusions were made, Commerce did not err in refusing to initiate a 
formal investigation. 


2. The Allegations Were Not Discovered Within a Reason- 
able Time Prior to the Completion of the Investigation. 


19 C.F.R. § 351.301(d)(4)(i)(A) states that new subsidy allegations 
should be made at least forty days before the scheduled date of the 
preliminary determination to ensure that the agency has sufficient 
time to investigate the allegation. 19 C.F.R. § 351.301(d)(4)G)(A); see 
also Bethlehem Steel, 25 CIT at 932, 162 F. Supp. 2d at 642. Here, 
U.S. Steel’s subsidy allegation was not made until fourteen days be- 
fore the scheduled date of the Preliminary Determination, clearly 
violating 19 C.F.R. § 351.301(d)(4)(i)(A). See Petitioners’ April 6 Sub- 
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mission (“Subsequent Subsidy Allegation”) at 1, Public Record 
(“P.R.”) 64, Confidential Record (“C.R.”) 18. 

However, even where an allegation is untimely under 19 C.F.R. 
§ 351.301(d)(4)(i(A), a petitioner may “correct for itslapse in dili- 
gence by presenting the issue to Commerce at a reasonable time 
prior to the issuance of its final determination.” Bethlehem Steel 
Corp. v. United States, 25 CIT 307, 313, 140 F. Supp. 2d 1354, 1361 
(2001). U.S. Steel presented its equity infusion allegations to Com- 
merce five months before the scheduled date for the Final Determi- 
nation. See Final Determination, 66 Fed. Reg. at 50410; Subsequent 
Subsidy Allegation at 1. 

In Bethlehem Steel, the Court held that Commerce erred in failing 
to investigate a “straightforward subsidy allegation” made eighteen 
days before the preliminary determination (in violation of 19 C.F.R. 
§ 351.301(d)(4)(i)(A)), but four months prior to the scheduled final 
determination. Bethlehem Steel, 25 CIT at 309, 313, 140 F. Supp. 2d 
at 1358, 1361. However, the Court expressly “recognize[d] that when 
Commerce is faced with. . . extraordinarily complex subsidy allega- 
tions it may lack the resources or the time necessary to investigate 
the new allegations|[.]” Jd. at 313, 140 F. Supp. 2d at 1361 (internal 
quotation omitted). The present case implicates precisely that con- 
cern. Indeed, “equityworthiness investigations are governed by a 
higher initiation standard to compensate for their laborious and dif- 
ficult nature.” Allegheny Ludlum, 25 CIT at 828. Thus, although four 
months may have been sufficient time in Bethlehem Steel where a 
straightforward subsidy allegation was at issue, the five months 
Commerce had in this case was not sufficient time to investigate 
U.S. Steel’s complex equity infusion allegations. 


3. Commerce Did Not Deny U.S. Steel’s Basic Procedural 
Rights. 


U.S. Steel also argues that the Final Determination must be re- 
manded on procedural fairness grounds, since Commerce erred by 
waiting until the Final Determination to notify the parties of its de- 
cision not to initiate a formal investigation into the equity infusion 
allegations. U.S. Steel Br. at 41-42. U.S. Steel contends that Com- 
merce should have issued an “initiation memorandum” instead, de- 
tailing its reasons for refusing to initiate an investigation. Id. at 42. 

The Court is not persuaded by U.S. Steel’s meager argument on 
this point. Indeed, U.S. Steel cites no authority to support its conten- 
tion. Moreover, no statute or regulation requires Commerce to issue 
initiation memoranda or to notify the parties within a certain 
amount of time that it is refusing to initiate a formal investigation. 
Although U.S. Steel may have preferred to be notified immediately 
of Commerce’s refusal to investigate so it could “tak[e] steps to cor- 
rect any evidentiary deficiencies|,]” U.S. Steel overlooks the fact that 
there should not have been any “evidentiary deficiencies” to correct. 
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Id. 19 C.F.R. § 351.507(a)(7) explicitly requires a petitioner, in 
thefirst instance, to support its equity infusion allegations with “in- 
formation establishing a reasonable basis to believe or suspect that 
the firm received an equity infusion[.]” 19 C.F.R. § 351.507(a)(7). 
Here, U.S. Steel failed to provide Commerce with sufficient informa- 
tion to believe that SSI received a countervailable equity infusion, 
and Commerce did not deny U.S. Steel any procedural rights by 
waiting until the Final Determination to notify U.S. Steel that its al- 
legations were insufficient. 

Accordingly, Commerce’s refusal to initiate a formal investigation 
into U.S. Steel’s equity infusion allegations is sustained. 


C. Commerce’s Decision to Countervail the Entire IPA Sec- 
tion 36(1) Drawback Program Is Not Supported by Sub- 
stantial Evidence and Is Not in Accordance with Law. 


IPA Section 36(1) exempts companies from paying duties on im- 
ports of raw and essential materials that are incorporated into goods 
for export. Issues and Decision Memo at 8. SSI received a duty ex- 
emption under Section 36(1) for its imports of steel slab, which is the 
only raw material used to manufacture hot-rolled steel coil subse- 
quently exported by SSI. Memorandum in Support of Motion for 
Judgment on the Agency Record Under Rule 56.2 Filed by Plaintiffs 
the Royal Thai Government and Sahaviriya Steel Industries Public 
Company Limited at 7. Manufacturing the steel slab into hot-rolled 
coil consumes the slab and generates waste. Jd. Cognizant of this, 
the BOI approved a waste rate of | | percent for SSI. Jd. Com- 
merce, however, found this approved waste rate to be excessive by 
[ ] percentage points, and then decided to countervail the 
entire amount of the exemption, rather than just the excessive 
amount of waste. Jd. Plaintiffs contest Commerce’s decision to 
countervail the IPA Section 36(1) drawback program in its entirety, 
see id. at 9-12, as well as Commerce’s finding that Section 36(1) does 
not provide for a normal allowance for waste. See id. at 12-18. 

19 C.F.R. § 351.519 governs the drawback of import charges upon 
export. The relevant portions are as follows: 


(a)(1)G) Remission or drawback of import charges. In the 
case of the remission or drawback of import charges upon ex- 
port, a benefit exists to the extent that the Secretary deter- 
mines that the amount of the remission or drawback exceeds 
the amount of import charges on imported inputs that are con- 
sumed in the production of the exported product, making nor- 
mal allowances for waste. 


(a)(3) Amount of the benefit-(i) Remission or drawback of 
import charges. If the Secretary determines that the remission 
or drawback ... of import charges confers a benefit under para- 
graph (a)(1)... of this section, the Secretary normally will con- 
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sider the amount of the benefit to be the difference between the 
amount of import charges remitted or drawn back and the 
amount paid on imported inputs consumed in production for 
which remission or drawback was claimed. 


(a)(4) Exception. Notwithstanding paragraph (a)(3) of this 
section, the Secretary will consider the entire amount 
of . . . remission or drawback to confer a benefit, unless the Sec- 
retary determines that: 


(i) The government in question has in place and applies a 
system or procedure to confirm which inputs are consumed in 
the production of the exported products and in what amounts, 
and the system or procedure is reasonable, effective for the pur- 
poses intended, and is based on generally accepted commercial 
practices in the country of export(.] 


19 C.F.R. § 351.519(a)(1)(@), (a(3)G), (a)(4)(). 

Commerce determined that “the RTG does in fact have a system in 
place to monitor and track the consumption and/or re-export of goods 
imported under Section 36(1)[,]” as required by § 351.519(a)(4)(i). Is- 
sues and Decision Memo at 26. However, Commerce asserts that IPA 
Section 36(1) does not make a normal allowance for waste under 
§ 351.519(a)(1)(i) for two reasons: (1) the BOI did not isolate and ex- 
amine the amount of inputs consumed in the production of the ex- 
ported products; and (2) the BOI did not consider whether any of the 
scrap was recoverable and saleable. Jd. at 28. As a result, Commerce 
determined that the RTG’s system for ascertaining which inputs are 
consumed in the exported product, and in what amounts, is not rea- 
sonable or effective for the purposes intended. Jd. Consequently, con- 
sistent with § 351.519(a)(4), Commerce decided to countervail the 
entire amount of SSI’s import duty exemptions under IPA Section 
36(1). Id. 

The Court finds Commerce’s logic to be circular. The main thrust 
of § 351.519 is to allow Commerce to countervail only that portion of 
a duty exemption corresponding to an excessive allowance for waste, 
as long as the drawback program is otherwise reasonable. However, 
under Commerce's interpretation of § 351.519, the entire duty ex- 
emption is countervailable whenever the exporting country’s 
§ 351.519(a)(4)(i) system allows for an excessive amount of waste 
(no matter how small), since such waste necessarily makes the sys- 
tem unreasonable. The problem with this logic is that it renders 
§ 351.519(a)(3)(i) meaningless, because there could never be a situa- 
tion where only the excessive portion of the exemption would be 
countervailed. 

It is a basic tenet of statutory construction that effect must be 
given to every clause and word of a statute. See Duncan v. Walker, 
533 U.S. 167, 174 (2001); Len-Ron Mfg. Co. v. United States, 24 CIT 
948, 964, 118 F. Supp. 2d 1266, 1281 (2000). Because Commerce’s ap- 
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plication of § 351.519(a)(4)(i) essentially reads § 351.519(a)(3)(i) out 
of the regulations, the Court finds that Commerce’s reasoning is not 
in accordance with law. As a result, the Court cannot sustain Com- 
merce’s decision to countervail the entire Section 36(1) drawback 
program.* 

The question remains, however, whether IPA Section 36(1) permits 
an excessive allowance for waste, since any such excessive amount 
clearly is countervailable under § 351.519(a)(3)(i). Commerce’s de- 
termination that Section 36(1) permits an excessive allowance for 
waste is largely based not on the quantity of waste at issue, but 
rather on the end use to which the waste is put. See Issues and Deci- 
sion Memo at 27. Commerce reasons that because the waste was re- 
sold domestically as scrap (and, by definition, waste is something 
that “a company is unable to recover and use”), there was an exces- 
sive allowance for waste. Id. at 10; see also Defendants’ Memoran- 
dum in Opposition to Defendant-Intervenors’ Motion for Judgment 
Upon the Administrative Record at 19-21. 

Commerce’s argument is without merit. Section 351.519 does not 
draw a distinction between waste that can be resold as scrap and 
waste that cannot be resold as scrap. Rather, § 351.519(a)(1)(i) di- 
rects that “a benefit exists to the extent that...the amount 
of... drawback exceeds the amount of import charges on imported 
inputs that are consumed in the production of the exported product, 
making normal allowances for waste.” 19 C.F.R. § 351.519(a)(1)(i) 
(emphasis added). Under the regulation, it does not matter what ul- 
timately happens to the waste, as long as there is a normal allow- 
ance for waste. 

Record evidence shows that IPA Section 36(1) makes a normal al- 
lowance for waste. The RTG has specific procedures for determining 
what constitutes waste,’ and Commerce verified that the BOI actu- 
ally applied these procedures when it approved SSI’s waste rate un- 


4 Moreover, Commerce’s decision to countervail the entire drawback program is inconsis- 
tent with Commerce’s prior interpretation of § 351.519. In Final Affirmative Countervail- 
ing Duty Determination: Certain Hot-Rolled Carbon Steel Flat Products From India, 66 
Fed. Reg. 49635 (Sept. 28, 2001), Commerce concluded that the government of India applied 
a reasonable and effective system to confirm which inputs were consumed in the production 
of the exported products and in what amounts, thereby satisfying § 351.519(a)(4)(i). See Is- 
sues and Decision Memorandum: Final Results of the Countervailing Duty Investigation: 
Certain Hot-Rolled Carbon Steel Flat Products from India at Cmt. 5. However, Commerce 
noted that India’s system allowed for duty drawback on certain items that, although used in 
the production of the subject merchandise, were not consumed in the production process. Id. 
Significantly, Commerce found that only the excess duty drawback (i.e., the “over-rebate”) 

as opposed to the entire duty drawback program — was countervailable. Id. 

5 BOI Announcement No. Por. 6/1997 defines “waste” as: 


3.1 raw materials prior to, during, or after the production process which are flawed, not 
conforming to standards or are not usable for the original purpose to which they 
were designed; 


3.2 leftovers of raw materials or by-products; 
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der Section 36(1).° See, e.g., RTG Verification Report at 8-11, PR. 
117, C.R. 33; SSI Verification Report at 7-10, P.R. 116, C.R. 32. In 
determining SSI’s approved waste rate, BOI engineers visited SSI’s 
mill to examine SSI’s production capacity, processes, and efficiencies. 
See RTG Verification Report at 8, PR. 117, C.R. 33. Moreover, as 
Commerce concedes, the BOI requires SSI to provide yield informa- 
tion annually, and BOI officials visit SSI’s mill regularly to monitor 
SSIs compliance with its IPA Section 36(1) conditions. See Issues 
and Decision Memo at 9. 

In light of the substantial steps taken by the RTG to ensure that 
IPA Section 36(1) makes a normal allowance for waste, Commerce 
erred in relying on two extraneous sources of information’ to support 
its finding that the waste rate is excessive. See id. at 9-10. Rather, 
Commerce should have limited its review to whether, based on gen- 
erally accepted commercial practices in Thailand, IPA Section 36(1) 
makes a normal allowance for waste. See 19 C.F.R. § 351.519(a)(4)(i) 
(stating that the system to confirm which inputs are consumed in 
the production of the exported products must be “based on generally 
accepted commercial practices in the country of export”). Because 
the Court finds that Section 36(1) does make a normal allowance for 
waste, there is no excessive waste to be countervailed, and the 
benchmark issue raised by U.S. Steel is therefore moot. 


Ill. CONCLUSION 


For the aforementioned reasons, the Court finds Commerce’s de- 
termination that any benefit conferred on SSI in the 1999 debt re- 
structuring was nonspecific to be supported by substantial evidence 
and otherwise in accordance with law. In addition, Commerce’s re- 
fusal to initiate a formal investigation into U.S. Steel’s equity infu- 


3.3 products, or parts of products or things produced from raw materials which are 
flawed, not conforming to standards or are not usable for the original purpose to 
which they were designed. 


Royal Thai Government’s Supplemental Questionnaire Response at Exhibit 4 (May 31, 
2001), P.R. 87. 

6The approved waste rate under Section 36(1) aligns closely with that of the RTG Cus- 
toms Service under the RTG’s regular duty drawback provision, see SSI Verification Report 
at Exhibit 24, P.R. 116, C.R. 32, which has been ruled acceptable by both Commerce and the 
Court. See Allied Tube & Conduit Corp. v. United States, 25 CIT 23, 29-30, 132 F. Supp. 2d 
1087, 1093-94 (2001). 

7The extraneous sources on which Commerce relied are “an independent financial re- 
view” and “yield and waste information reported in the companion antidumping investiga- 
tion.” Issues and Decision Memo at 9. While these two sources show yield factors slightly 
below that approved for SSI by the BOI, Commerce failed to assess the reasonableness of 
these alternative waste rates. As a result, the Court finds Commerce’s reliance on them to 
be misplaced. 
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sion allegations is supported by substantial evidence and otherwise 
in accordance with law. However, Commerce’s decision to countervail 
the entire IPA Section 36(1) drawback program is not supported by 
substantial evidence and is not in accordance with law. Because of 
the Court’s disposition of the drawback issue, Plaintiffs’ challenge to 
Commerce’s determination that SSI and PPC received a countervail- 
able regional subsidy through the provision of electricity at less than 
adequate remuneration is moot. 

Commerce determined the total estimated countervailable subsidy 
rate for SSI to be 2.38 percent ad valorem. Final Determination, 66 
Fed. Reg. at 50411. The portion of the total rate corresponding to 
Commerce’s decision to countervail the Section 36(1) drawback pro- 
gram is 0.58 percent ad valorem. Issues and Decision Memo at 10. 
Thus, since the Court holds that the drawback program is not 
countervailable, the revised subsidy rate is 1.80 percent ad valorem. 
However, the de minimis countervailing duty rate for Thailand is 
less than two percent because of Thailand’s status as a developing 
country for purposes of United States countervailing duty law. See 
19 U.S.C. § 1671b(b)(4)(B); Developing and Least-Developed Country 
Designations under the Countervailing Duty Law, 63 Fed. Reg. 
29945, 29948 (June 2, 1998). Accordingly, the Court remands the 
drawback issue to Commerce with instructions to find that the total 
estimated net countervailing subsidy rate is de minimis. As a result, 
Commerce is instructed to find that no countervailable subsidies are 
being provided to the production or exportation of certain hot-rolled 
carbon steel flat products from Thailand. 

A separate order will be issued accordingly. 


Slip Op. 04-92 
Before: Judge Judith M. Barzilay 
UNITED STATES, Plaintiff, v. OPTREX AMERICA, INC., Defendant. 
Court No. 02—00646 


MEMORANDUM OPINION AND ORDER 


This is the third opinion issued in this discovery dispute. See 
United States v. Optrex Am., Inc., Slip Op. 04-80 (CIT July 1, 2004) 
(memorandum opinion and order granting Defendant’s Motion to 
Compel Discovery); United States v. Optrex Am., Inc., Slip Op. 04-79 
(CIT July 1, 2004) (memorandum opinion and order partially grant- 
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ing and partially denying Plaintiff's Motion to Compel Discovery). 
Following the court’s order dated July 1, 2004, Plaintiff United 
States has now submitted for in camera review a revised Privilege 
Log and documents relating to Defendant Optrex’s proposed deposi- 
tion of government counsel, Mr. Jeffrey Reim, as requested. On July 
14, 2004, the court held oral argument in the action “in reference to 
Defendant’s Motion to Depose Mr. Reim and to allow Plaintiffs coun- 
sel to explain why the court should not sanction the government for 
its discovery actions which violate court rules and case law teach- 
ings.” Optrex, Slip Op. 04-80 at 10. 

The court here must determine if this revised Privilege Log meets 
the standards articulated in the court’s previous opinions for assert- 
ing the privilege claimed with respect to each listed document. The 
court must also decide whether any documents concerning Mr. 
Reim’s deposition should remain privileged and whether to grant De- 
fendant’s request to depose Mr. Reim. Finally, the court considers 
whether to sanction Plaintiff’s counsel for obstructing the discovery 
process. 


Plaintiff’s Revised Privilege Log 


Plaintiff’s revised Privilege Log finally presents detailed explana- 
tions of the contents of the documents in question and why Plaintiff 
believes they deserve privilege. See Pl.’s Revised General Privilege 
Log at 1-9 (submitted to the court). As discussed before, USCIT R. 
26(b)(5) establishes the standard for granting privilege claims. 


When a party withholds information otherwise discoverable un- 
der these rules by claiming that it is privileged or subject to 
protection as trial preparation material, the party shall make 
the claim expressly and shall describe the nature of the docu- 
ments, communications, or things not produced or disclosed in 
a manner that, without revealing information itself privileged 
or protected, will enable other parties to assess the applicabil- 
ity of the privilege or protection. 


USCIT R. 26(b)(5). Finding guidance in the cases that interpret the 
federal rule, the court observes that, to effectively assert privileged 
status, a privilege log must 


contain a brief description or summary of the contents of the 
document, the date the document was prepared, the person or 
persons who prepared the document, the person to whom the 
document was directed, or for whom the document was pre- 
pared, the purpose in preparing the document, the privilege or 
privileges asserted with respect to the document, and how each 
element of the privilege is met as to that document. 
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Burns v. Imagine Films Entm'tt, Inc., 164 F.R.D. 589, 594 (W.D.NLY. 
1996) (quoting the federal discovery rule, FED. R. CIv. P. 26(b)(5), Ad- 
visory Committee Notes, 1993 Amendments).’ 

Plaintiff’s revised Privilege Log meets these criteria in nearly ev- 
ery instance.” Each document citation assigns the given document a 
number and lists its date of creation, its author, a description of its 
contents, the privilege claimed, and the basis for claiming the privi- 
lege. From information provided in the Privilege Log, and occasion- 
ally from other documents the Log cites, the court can reasonably de- 
termine that the documents for which Plaintiff asserts attorney- 
client privilege and/or deliberative process privilege warrant 
protection. See Pl.’s Revised General Privilege Log at 1-9; Pl.’s Exs. 
in Supp. of Pl.’s Opp’n to Def.’s Mot. to Compel Disc. & Pl.’s Cross- 
Mot. for a Protective Order, Ex. E (Decl. Asserting Privilege, Robert 
C. Bonner, Comm’r, U.S. Customs and Border Protection), Ex. F 
(Decl. Asserting Privilege, John P. Clark, Director, Office of Investi- 
gations, U.S. Immigration and Customs Enforcement, U.S. Depart- 
ment of Homeland Security).* 

On the other hand, eight (8) documents within the Log do not meet 
standards for privilege protection. With respect to these documents 
denoted E 49-109, E 303-305, H 396-456, K 2-4, L 15-23, L 405- 
410, L558—564, and L 581-88, the Log lists the explanation “Already 


1 Reliance on other courts’ decisions is warranted as USCIT R. 26 closely tracks Feb. R. 
Civ. P. 26. 


21In fact, considering the tight one-week schedule counsel had to produce this document, 
the court commends counsel on its helpful, meticulous efforts. 


3The court notes that even though the documents within the Log appear to warrant 
privileged status, Plaintiff’s counsel often invokes the wrong privilege. Plaintiff desires to 
protect these documents primarily under the investigatory files privilege perhaps because 
the administrative proceeding which gave birth to these documents is denominated a Cus- 
toms investigation. However, the description of the documents themselves suggests that the 
documents fall under the deliberative process privilege. Compare R.C.O. Reforesting v. 
United States, 42 Fed. Cl. 405, 408-409 (1998) (detailing requirements for asserting investi- 
gative files privilege) with Abramson v. United States, 39 Fed. Cl. 290, 293-95 (1997) (delin- 
eating the requirements for asserting deliberative process privilege), and Asahi Chem. 
Indus. Co. v. United States, 1 CIT 21, 23 (1980). The deliberative process privilege aims to 
protect the government’s “decision-making process” from public exposure. Abramson, 39 
Fed. Cl. at 293 (citation and internal quotation omitted). “Communications are not within 
the purview of the privilege unless they are both (1) ‘predecisional’ in that they have been 
generated prior to an agency’s adoption of a policy or decision and (2) ‘deliberative’ in that 
they reflect the give-and-take of a deliberative decision-making process.” Seafirst Corp. v. 
Jenkins, 644 F. Supp. 1160, 1163 (W.D. Wash. 1986) (citations omitted). Case law through- 
out the federal system reveals—and often laments—the often blurred lines between recog- 
nized privileges, and courts frequently give the same privilege different names. See NLRB 
v. Sears, Roebuck & Co., 421 U.S. 132, 149-50 (1975) (elucidating multiple names given to 
similar privileges); Abramson, 39 Fed. Cl. at 293-95; Zenith Radio Corp. v. United States, 
764 F.2d 1577, 1580 (Fed. Cir. 1985) (noting analogous characteristics of different privi- 
leges). In any event, choice of privilege-name aside, judging by these documents’ descrip- 
tions within the Log, they fall under the deliberative process privilege and should therefore 
be granted that status. 
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Provided in Classification Case” as the claim and basis of privilege.* 
Pl.’s Revised General Privilege Log at 1, 3, 6-7. A party cannot claim 
privileged status for a document on the grounds that it has already 
provided the document to the opposing party in another case. More- 
over, the rules do not permit a party to withhold discoverable infor- 
mation merely because it is repetitive or redundant; the request 
must also be “unreasonable.” See USCIT R. 26(b)(2): cf. Redland Soc- 
cer Club, Inc. v. Dep't of the Army of the United States, 55 F.3d 827, 
856 (3d Cir. 1995) (noting that parties resisting discovery must dem- 
onstrate the “burdensome or oppressive” nature of the request) (quo- 
tations omitted), cert. denied, 516 U.S. 1071 (1996). Here, the court 
determines that Optrex’s repeated request for documents provided 
in another case before another judge is not unreasonable. Thus, the 
court orders the government to provide these documents to Optrex 
in this proceeding. 


The Deposition of Mr. Reim 


In its Motion to Compel Discovery, Defendant Optrex sought to de- 
pose Customs Assistant Chief Counsel Jeffrey Reim because it be- 
lieved that he “may have acted outside of the scope of his duties as 
an attorney when he assumed the role of special agent during the 
underlying investigation.” Def.’s Mot. to Compel at 13. The court pre- 
viously noted that it could not “determine the nature of the informa- 
tion Mr. Reim may have provided the government, let alone whether 
it deserves privileged status.” Optrex, Slip Op. 04-80 at 8. Conse- 
quently, the court instructed Plaintiff to submit to chambers for in 
camera review those documents regarding Mr. Reim for which Plain- 
tiff desires to assert privilege. See id. at 10. After careful review of 
the submitted documents, the court finds no indication that Mr. 
Reim acted outside his role as attorney or acted as a special agent on 
behalf of the government during the course of this investigation.” 
Furthermore, even if the information Mr. Reim acquired were not to 
fall under the scope of attorney-client privilege, such information 
would receive protection on grounds of deliberative process privilege. 
See supra note 3. 

The question is then whether Defendant can sufficiently demon- 
strate that it needs access to this privileged material to be able to 


+The “Classification Case” referred to is Court No. 00-382 currently before Judge 
Wallach. 

5To further support its request that it depose Mr. Reim as a special agent of the govern- 
ment, Optrex submitted to the court deposition testimony allegedly showing that Mr. Reim 
played such a role. However, as the government correctly points out, this testimony shows 
that the case was handled by two other special agents and (even further) that Mr. Reim was 
merely the “counsel involved.” Def.’s Supplemental Submission pursuant to Oral Argument 
of July 14, 2004, Dep. of Nicholas Candela at 26:20—24; see also Pl.’s Response at 2. There is 
no indication that Mr. Reim acted outside his role as counsel. Indeed, by virtue of lacking 
any analysis on this point Optrex’s submission does not in any way help its case. 
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present a proper defense. When examining the merits of a party’s 
motion to access normally privileged government documents and in- 
formation, one of the methods courts apply is a balancing test that 
weighs the need for secrecy against the need for discovery. See Ze- 
nith Radio Corp., 764 F.2d at 1580-81. That is, if Defendant can 
show that its efforts to defend against the government’s suit would 
be significantly hampered if the privilege is not waived, the court 
will allow the waiver. Defendant made no such showing. 

During oral argument, Defendant Optrex’s counsel suggested that 
Mr. Reim appeared to have something to conceal and further implied 
that Mr. Reim gained access to former Optrex employees to gather 
information to be used against Optrex. After careful deliberation the 
court remains unconvinced by such arguments. First, if the govern- 
ment decides to call these former employees to testify in court, De- 
fendant will know their identity in advance and will have ample op- 
portunity to depose them and cross-examine them at trial. Moreover, 
Defendant should know the whereabouts of its past and current em- 
ployees and what kind of information they would reveal about the 
company. Defendant’s claim that it must be permitted to depose Mr. 
Reim because of his allegedly superior knowledge on these matters 
therefore carries no merit. Likewise, because this penalty case turns 
on the finding of a negligent act or omission as outlined in 19 U.S.C. 
§ 1592, the government need not provide Defendant with evidence 
that Defendant did not behave negligently. That burden falls 
squarely upon Defendant. See 19 U.S.C. § 1592(e)(4).° 

For all these reasons, the court finds that Defendant Optrex has 
not demonstrated why it should be allowed to depose Mr. Reim or 
gain access to any documents he wrote or received that relate to this 
case. Thus, the court denies Defendant’s request to depose Mr. Reim 
and also grants the related documents privileged status. 


Sanctioning Government’s Counsel 


In this court’s Memorandum Opinion and Order on Defendant’s 
Motion to Compel Discovery, the court considered sanctioning Plain- 
tiff’s counsel for obstructing the discovery process. See Optrex, Slip 
Op. 04-80 at 10. The court observed that counsel’s objections to De- 
fendant’s interrogatories were “improper” and that counsel for- 


6 The pertinent parts of 19 U.S.C. § 1592(e) reads: 


Notwithstanding any other provision of law, in any other proceeding commenced by the 
United States in the Court of International Trade for the recovery of any monetary penalty 
claimed under this section— 


(4) if the monetary penalty is based on negligence, the United States shall have the burden 
of proof to establish the act or omission constituting the violation, and the alleged violator 
shall have the burden of proof that the act or omission did not occur as a result of negli- 
gence. 
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warded to Defendant’s counsel voluminous quantities of unorganized 
documents that appeared to have little bearing on the case. Jd. at 3, 
9. However, since then, Plaintiff’s counsel indicated that the docu- 
ments were in the order Customs arranged them during the course 
of the investigation. Aff. (public version) of Jay V. Ratermann, Spe- 
cial Agent with U.S. Immigration and Customs Enforcement at 2. 
Rule 34 of this Court acknowledges that a “party who produces docu- 
ments for inspection shall produce them as they are kept in the 
usual course of business or shall organize and label them to corre- 
spond with the categories in the request.” USCIT R. 34(b). Customs 
may benefit from a better organizational system for its files, yet such 
poor organization itself does not warrant sanctions under USCIT R. 
37. On the other hand, the court reiterates to government’s counsel 
that “General Objections are not allowed” in any court in the federal 
system. Optrex, Slip Op. 04-80 at 3. The court will look with extreme 
disfavor upon further government use of such improper objections. 

For all the foregoing reasons and after due deliberation, it is 
hereby 

ORDERED that Plaintiff’s privilege requests for documents de- 
noted as E 49-109, E 303305, H 396-456, K 2-4, L 15-23, L 405- 
410, L558—564, and L 581-88 in its revised Privilege Log are DE- 
NIED, and that Plaintiff provide these documents to Defendant’s 
counsel within one week from the date of this opinion; it is further 

ORDERED that all documents listed in Plaintiff’s revised Privi- 
lege Log, excepting those mentioned in the paragraph directly above, 
receive privileged status and are protected; it is further 

ORDERED that Defendant’s motion to depose Mr. Reim is DE- 
NIED, and that all related documents maintain their privileged sta- 
tus; and it is further 

ORDERED that Plaintiff’s Motion for Leave to File the Declara- 
tion of Jay V. Ratermann is GRANTED and accordingly relied on in 
this opinion. 
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